United  States  Court  of  Appeals 

for  the 

District  of  Columbia  Circuit 


TRANSCRIPT  OF 
RECORD 


CONSOLIDATED  APPENDIX  TO  BRIEFS 


I 

I 


IN  THE 


United  States  Court  of  Appeals 

_  I  •.viTvy  § 

for  the  District  of  Columbia  *  ’ '  “ 

T  ./MUlTOFAr*^ 


No.  7916  ! 

Special  Calendar  /7 


tv 


ant, 


SPRECKELS  SUGAR  COMPANY,  A 

1 

v. 

CLAUDE  R.  WICKARD,  SECRETARY  OF 

AGRICULTURE,  ET  AL.j  Appellees, 

| 

and 

No.  7925! 

1 

Special  Calendar 

HOLLY  SUGAR  CORPORATION,  Appellant, 

v. 

CLAUDE  R.  WICKARD,  SECRETARY  OF 
AGRICULTURE,  ET  ALj,  Appellees, 


6tS. 


Appeals  from  Order  of  the  Secretary  of  Agriculture  Filed 
May  28  and  May  29j  1941. 


Pxsss  or  Bybox  S.  Adams.  Washington,  D.  C. 


INDEX. 


Page 

Original  Print 


Stipulation  as  to  Record  and  Its  Printing .  852-833  2-5 

Stenographer’s  Minutes  of  Hearing  Before  Department  of 
Agriculture,  Docket  No.  SH-34 

Appearances .  80-84  5-S 

Additional  Appearances .  207-208  84-85 

Notice  of  Hearing  and  Designation  of  Presiding 

Officers .  86-88  9-10 

Statement  of  Presiding  Officer  Bagwell  as  to  Purpose 
of  Hearing  and  Procedure  to  be  Followed .  88-91  10-12 

Testimony .  93-  13- 

B.  H.  Benidt .  93-106  13-22 

Wiley  Blair,  Jr .  106-112  22-26 

W.  L.  Scheifele .  113-121  26-31 

R.  H.  Cottrell . '. . . .  122-160  32-55 

B.  H.  Benidt  (recalled) .  160-166  56-59 

Francis  King  Carey .  166-178  60-67 

Roland  C.  Foerster .  178-182  68-70 

R.  H.  Cottrell  (recalled) .  182-188  70-73 

Tom  Heath .  188-197  73-79 

M.  W.  Carroll .  197-203  79-S3 

Frank  H.  Kemp .  209-269  85-123 

Wilev  Blair,  Jr.  (recalled) .  270-290  124-136 

W.  N..  Wilds .  291-315  137-153 

Wiley  Blair,  Jr.  (recalled) . •  315-320  153-156 

Roland  Tognazzini .  320-338  156-168 

Edward  C.  Bostock .  33S-344  168-171 

Gifford  Patch,  Jr .  344-348  172-174 

B.  H.  Benidt  (recalled) .  348-365  174-185 

J.  W.  Timpson .  365-373  185-190 

Douglas  Scalley .  373-376  190-192 

J.  Steward .  376-377  192-193 

James  E.  Ellison .  377-379  193-194 

H.  W.  McMillen .  379-381  194-195 

Wilev  Blair,  Jr.  (recalled) .  382-385  196-198 

Carl  *  J.  Moroney .  385-388  198-200 

Exhibits .  204- 

No.  2 — Effective  Inventory  of  Beet  Sugar,  1936- 

1941  by  Companies .  462  205 

No.  3 — Beet  Sugar  Produced  from  the  Crops  by 

Companies .  463  206 

No.  4 — Marketings  of  Beet  Sugar,  1935-1940  by 

Companies .  464  207 

No.  5 — Adjustment  Table  for  Beet  Sugar  1936- 

1940  .  465  20S 

No.  6 — Proposed  Marketing  Allotments  1941 — 

Formula  No.  1 — 1939  Formula  Applied  to 

1941  .  466  209 


u 


INDEX  CONTINUED. 


Page 

Original  Print 


No.  7 — Proposed  Marketing  Allotments  1941 — 

Formula  No.  2  Giving  Equal  Weight  to 
Effective  Inventory  and  Average  3-Year 
Marketings .  467  210 

No.  8 — Proposed  Marketing  Allotments — Beet 

Sugar  1941,  No.  3,  Based  on  Single  Factors  468  211 

No.  9 — Proposed  Marketing  Allotments — Beet 

Sugar,  1941,  Formula  7,  Giving  75% 
i  Weight  to  Effective  Inventory  and  25% 

Weight  to  Average  3-vear  Marketings....  469  212 

No.  10 — Proposed  Marketing  Allotments — Beet 

Sugar  1941,  Formula  8,  Equal  Weight  to 
i  Effective  Inventory,  Average  Past  3-Yr. 

i  Marketings  and  Average  Past  3-Yr. 


Processings .  470  213 

No.  11 — Proposed  Marketing  Allotments — Beet 

Sugar  1941,  Formula  9,  Equal  Weight  to 
Effective  Inventory,  1940  Processings  and 
1940  Marketings  .  471  214 

No.  12 — American  Crystal  Sugar  Co. — Suggested 

Sales  Quotas,  Calendar  Year  1941 .  472  215 

No.  13 — Formula  Proposed  by  Holly  Sugar  Corpo¬ 
ration  .  473  216 

No.  14 — Sugar  Beet  Plantings  1931-40  Crops — 

Beet  Sugar  Production  1931-35  Crops _  474  217 

No.  15 — Offered  by  Kemp  . .  475  218 

Proposed  Findings  of  Fact,  Conclusions  and  Order....  630-817  219-234 

Decision  and  Order  of  Secretary  of  Agriculture .  819-837  235-251 

Statement  of  Facts  and  Ground  for  Decision  of  Secre¬ 
tary  of  Agriculture  and  List  of  Persons  to  Whom 
Notice  of  Appeal  Was  Given  .  837-847  251-259 

Notice  of  Appeal  and  Reasons  Therefor  of  Spreckels 

Sugar  Company,  Docket  No.  7916  .  1-5  259-262 

Notice  of  Appeal  and  Reasons  Therefor  of  Holly  Sugar 
Corporation,  Docket  No.  7925  .  5-8  262-265 


Noticfe  of  Intention  to  Intervene  and  Statement  of  In¬ 
terest  of  Great  Western  Sugar  Co.  in  Docket  No.  7916  9-12  266-269 

Notic^  of  Intention  to  Intervene  and  Statement  of  In¬ 
terest  of  Great  Western  Sugar  Co.  in  Docket  No.  7925  12-14  269-271 

Notice  of  Intention  to  Intervene  With  Verified  State¬ 


ment  on  Behalf  of  Los  Alamitos  Sugar  Co.  in  Docket 

No.  7916  .  15-25  272-282 

Notice  of  Intention  to  Intervene  With  Verified  State¬ 
ment  on  Behalf  of  Los  Alamitos  Sugar  Co.  in  Docket 
No.  7925  .  25-35 


282-292 


INDEX  CONTINUED. 


iii 


Page 

Original  Print 

Notice  of  Intention  to  Intervene  and  Verified  State¬ 
ment  of  Amalgamated  Sugar  Co.  in  Docket  No.  7916.  35-42  292-297 

Notice  of  Intention  to  Intervene  and  Verified  Statement 

of  Amalgamated  Sugar  Co.  in  Docket  No.  7925 .  42-49  297-302 

Notice  of  Intention  to  Intervene  and  Verified  Statement 
of  Utah-Idaho  Sugar  Co.  in  Docket  No.  7916 .  49-55  302-307 

Notice  of  Intention  to  Intervene  and  Verified  Statement 
of  Utah-Idaho  Sugar  Co.  in  Docket  No.  7925 .  55-61  307-313 

Notice  of  Intention  to  Intervene  and  Statement  Show¬ 
ing  Nature  of  Interest  of  American  Crvstal  Sugar 
Co.  in  Docket  No.  7916  . ' .  61-64  313-316 

Notice  of  Intention  to  Intervene  and  Statement  Show¬ 
ing  Nature  of  Interest  of  American  Crystal  Sugar 
Co.  in  Docket  No.  7925  .  65-68  316-319 

Notice  of  Intention  to  Intervene  and  Statement  of 
Nature  of  Interest  of  Michigan  Sugar  Co.  in  Docket 
No.  7916  .  69-72  320-323 

Notice  of  Intention  to  Intervene  and  Statement  of 
Nature  of  Interest  of  Michigan  Sugar  Co.  in  Docket 
No.  7925  . i .  73-77  324-327 


! 

I 

I 


IN  THE 


United  States  Court  of  Appeals 

for  the  District  of  Columbia 

No.  7916 

Special  Calendar 

SPRECKELS  SUGAR  COMPANY,  Appellant, 

v. 

CLAUDE  R.  WICKARD,  SECRETARY  OF 
AGRICULTURE,  ET  AL.,  Appellees, 

and 

No.  7925 

Special  Calendar 

HOLLY  SUGAR  CORPORATION,  Appellant, 

v. 

CLAUDE  R.  WICKARD,  SECRETARY  OF 
AGRICULTURE,  ET  AL.,  Appellees, 


Appeals  from  Order  of  the  Secretary  of  Agriculture  Filed 
May  28  and  May  29,  1941. 


CONSOLIDATED  APPENDIX  TO  BRIEFS. 


2 


852  i  Endorsed:  United  States  Court  of  Appeals  for 

the  District  of  Columbia  Filed  July  24  1941  Joseph 
W.  Stewart,  Clerk. 

United  States  Court  of  Appeals  for  the 
District  of  Columbia 

No.  7925 

Holly  Sugar  Corporation,  Appellant , 

vs. 

Claude  R.  Wickard,  Secretary  of  Agriculture,  Appellee 

Stipulation  as  to  the  Record  and  Its  Printing. 

It  is  hereby  stipulated  and  agreed  between  the  parties  to 
the  above  entitled  cause  as  follows : 

1.  That  the  following  parts  of  the  record  of  the  proceed¬ 
ings  before  the  Secretary  of  Agriculture  of  the  United 
States  relating  to  the  allotment  of  the  1941  sugar  quota  for 
the  domestic  beet  sugar  area,  as  such  record  was  made  upon 
a  hearing  held  on  January  29  and  30,  1941,  under  Section 
205(a)  of  the  Sugar  Act  of  1937,  as  amended,  in  Chicago, 
Illinois,  and  filed  in  this  Court  in  the  above  entitled  cause, 
shall  be  printed  as  a  separate  document  as  an  appendix  to 
the  briefs  of  the  parties  to  this  appeal  and  to  the  appeal  of 
Spreckels  Sugar  Company,  Docket  Number  7916,  captioned 
with  the  titles  of  both  appeals  and  entitled  “Consolidated 
Appendix  to  Briefs”: 

(a)  Pages  1  to  316,  inclusive,  consisting  of  all  testimony 
taken  at  the  hearing. 

(b)  Pages  3S8  to  401,  inclusive,  consisting  of  exhibits  2 
to  15,  inclusive,  received  in  evidence  at  the  hearing. 

853  (c)  Pages  557  to  571,  inclusive,  consisting  of  the 
proposed  findings  of  fact,  conclusions  and  order  with 

respect  to  the  allotment  of  the  1941  sugar  quota  for  the 
domestic  beet  sugar  area  and  notice  thereof. 

(d)  Pages  744  to  760,  inclusive,  consisting  of  the  decision 
and  order  of  the  Secretary  of  Agriculture  allotting  the  1941 
sugar  quota  for  the  domestic  beet  sugar  area. 
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2.  That  the  statement  in  writing  of  the  facts  and  grounds 
for  the  decision  of  the  Secretary  of  Agriculture  as  found 
and  given  by  him  and  as  the  same  shall  be  hereafter  filed 
in  this  cause  by  the  Secretary  of  Agriculture  shall  be 
printed  as  a  part  of  the  Appendix  mentioned  in  paragraph 
1  above. 

3.  That  between  the  date  of  the  hearing  and  the  issuance 
of  the  proposed  findings,  conclusions  and  order  mentioned 
above,  briefs  were  filed  with  the  Secretary  of  Agriculture 
by  sixteen  of  the  processors  of  beet  sugar  appearing  at  the 
hearing,  including  the  parties  hereto  except  Spreckels  Sugar 
Company  and  Michigan  Sugar  Company,  and  objections  to 
the  proposed  findings  of  fact,  conclusions  and  order  were 
filed  by  sixteen  processors  appearing  at  the  hearing,  includ¬ 
ing  the  parties  hereto  except  Michigan  Sugar  Company  and 
Los  Alamitos  Sugar  Company,  all  of  which  briefs  and  ob¬ 
jections  are  included  in  the  certified  record  of  the  proceed¬ 
ings  filed  by  the  Secretary  of  Agriculture  in  this 

cause. 

854  4.  That  the  notices  of  appeal  and  statements  of 

the  reasons  therefor  filed  by  Holly  Sugar  Corpora¬ 
tion  herein  and  by  Spreckels  Sugar  Company  in  Docket 
Number  7916,  and  the  notices  of  intention  to  intervene  and 
verified  statements  filed  herein  and  in  Docket  Number  7916 
showing  the  nature  of  the  interests  of  the  interveners,  Amal¬ 
gamated  Sugar  Company,  American  Crystal  Sugar  Com¬ 
pany,  Great  Western  Sugar  Company,  Los  Alamitos  Sugar 
Company,  Michigan  Sugar  Company,  and  Utah-Idaho 
Sugar  Company,  shall  be  printed  as  a  part  of  the  Appendix 
mentioned  in  paragraph  1  above. 

5.  That  each  party  hereto  reserves  the  right  to  file  with 
its  brief  a  supplemental  appendix  containing  any  additional 
portion  of  the  record  which  said  party  may  wish  the  Court 
to  read. 

6.  This  stipulation  shall  be  printed  as  a  part  of  the  Ap¬ 
pendix  mentioned  in  paragraph  1  above  with  a  statement  to 
the  effect  that  a  similar  stipulation  has  been  entered  into 
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by  the  parties  to  the  appeal  of  Spreekels  Sugar  Company, 
Docket  Number  7916. 


NEWELL  W.  ELLISON, 
Union  Trust  Building, 
Washington,  D.  C. 
Attorney  for  Appellant, 
i  Holly  Sugar  Corporation 

JOHN  S.  L.  YOST, 
Department  of  Justice, 
Washington,  D.  C. 
Attorney  for  Appellee, 
Claude  R.  Wickard 

855  i 


ERNEST  L.  WILKINSON, 

1109  Earle  Building, 

Washington,  D.  C. 

Attorney  for  Intervener , 

Utah -Idaho  Sugar  Company 

HORACE  S.  WHITMAN, 

815  15th  Street,  N.  W., 
Washington,  D.  C. 

Attorney  for  Intervener, 

Great  Western  Sugar  Company 

WILLIAM  H.  COLLINS, 

849  Shoreham  Building, 
Washington,  D.  C. 

Attorney  for  Intervener, 

Los  Alamitos  Sugar  Co. 


ERNEST  L.  WILKINSON, 
1109  Earle  Building, 
Washington,  D.  C. 

Attorney  for  Intervener, 
Amalgamated  Sugar  Company 
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ROBERT  FAULKNER, 

Shoreham  Building, 

Washington,  D.  C. 

Attorney  for  Intervener , 
American  Crystal  Sugar  Com¬ 
pany, 

S.  A.  HILL, 

Union  Guardian  Building, 
Detroit,  Michigan, 

Attorney  for  Intervener, 
Michigan  Sugar  Company 

80  United  States  Department  of  Agriculture 
Agricultural  Adjustment  Administration 

Docket  No.  SH-34 

In  the  matter  of  a  hearing  to  be  held  under  Section  205 
(a)  of  the  Sugar  Act  of  1937,  as  amended,  to  receive  evi¬ 
dence  to  enable  the  Secretary  of  Agriculture  to  make  a  fair, 
efficient  and  equitable  distribution  of  the  1941  sugar  quota 
for  the  domestic  beet  sugar  area  among  persons  who  mar¬ 
ket  such  sugar  in  the  Continental  United  States. 

Stevens  Hotel,  Chicago,  Illinois,  Wednesday,  January  29, 
1941. 

Hearing  Room:  Private  Dining  Room  No.  2. 

The  above  entitled  matter  came  on  for  hearing  before 
the  Secretary  of  Agriculture,  at  10:00  o’clock  a.  m. 

Robert  H.  Shields,  John  C.  Bagwell,  and  Charles  M.  Nich¬ 
olson,  Presiding. 

A  ppearances : 

Thomas  H.  Adams,  2828  Union  Guardian  Building,  Do 
troit,  Michigan,  representing  Farmers  &  Manufacturers 
Beet  Sugar  Association. 

A.  W.  Beebe,  1924  LaFayette  Boulevard,  Detroit,  Mich¬ 
igan,  representing  the  Great  Lakes  Sugar  Company, 

81  and  The  Lake  Shore  Sugar  Company. 

Note — Inasmuch  as  the  foregoing  stipulation  is,  in  all  matters  of  substance, 
identical  with  the  stipulation  as  to  the  record  and  its  printing  entered  into  by 
the  parties  in  the  appeal  of  Spreckels  Sugar  Company,  docket  number  7916, 
the  stipulation  in  the  Spreckels  case  is  not  being  printed. 
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Frank  J.  Belcher,  Jr.,  2  Pine  Street,  San  Fran¬ 
cisco,  California,  representing  Spreckels  Sugar  Company. 

Edwin  Foster  Blair,  20  Exchange  Place,  New  York  City, 
New  York,  Attorney,  representing  Holly  Sugar  Corpora¬ 
tion. 

Wiley  Blair,  Jr.,  Colorado  Springs,  Colorado,  President, 
Holly  Sugar  Corporation. 

Edward  C.  Bostock,  Saginaw,  Michigan;  Chairman  of 
Board,  Michigan  Sugar  Company. 

Ashby  D.  Boyle,  Beneficial  Life  Building,  Salt  Lake  City, 
Utah;  Attorney,  representing  Utah-Idaho  Sugar  Company. 

G.  L.  Buhrman,  Paulding,  Ohio;  President  Paulding 
Sugar  Company. 

Francis  King  Carey,  607  Calvert  Building,  Baltimore, 
Maryland;  President,  The  National  Sugar  Manufacturing 
Company  of  Sugar  City,  Colorado. 

M.  W.  Carroll,  Mount  Pleasant,  Michigan;  Treasurer, 
Isabella  Sugar  Company. 

Reginald  S.  Carey,  Sugar  City,  Colorado;  Vice  Presi¬ 
dent,  The  National  Sugar  Manufacturing  Company. 

Charles  A.  Coryell,  Bay  City,  Michigan;  representing 
Monitor  Sugar  Company. 

82  R.  H.  Cottrell,  Ogden,  Utah;  representing  The 
Amalgamated  Sugar  Company. 

S.  Fletcher  Dutton,  2  Pine  Street,  San  Francisco,  Cal¬ 
ifornia;  representing  the  Spreckels  Sugar  Company. 

James  E.  Ellison,  Layton,  Utah;  Manager,  Layton  Sugar 
Company. 

Roland  C.  Foerster,  Crocker  Building,  San  Francisco, 
California;  Attorney,  representing  the  Spreckels  Sugar 
Company. 

Irving  Hale,  First  National  Bank  Building,  Denver  Col¬ 
orado,  representing  American  Crystal  Sugar  Company. 

J.  B.  Hayden,  600  Boston  Building,  Denver,  Colorado; 
representing  American  Crystal  Sugar  Company. 

Thomas  Heath,  Preston,  Idaho ;  Vice  President  and  Gen¬ 
eral  Manager,  Franklin  County  Sugar  Company. 
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P.  V.  Goldsmith,  Saginaw,  Michigan;  representing  Mt. 
Clemens  Beet  Growers  Association,  Mt.  Clemens,  Mich¬ 
igan. 

Frank  A.  Kemp,  Sugar  Building,  Denver,  Colorado, 
President,  The  Great  Western  Sugar  Company. 

R.  E.  Lies,  Green  Bay,  Wisconsin ;  representing  Menom¬ 
inee  Sugar  Company,  Green  Bay,  Wisconsin. 

August  Ludwig,  Menominee,  Michigan ;  representing  Su¬ 
perior  Sugar  Refining  Company. 

83  P.  H.  Marks,  Janesville,  Wisconsin;  representing 
Rock  County  Sugar  Company. 

Caldwell  Martin,  Sugar  Building,  Denver,  Colorado ; 
General  Counsel,  representing  The  Great  Western  Sugar 
Company. 

H.  W.  McMiller,  Decatur,  Indiana ;  representing  the  Cen¬ 
tral  Sugar  Company,  Inc. 

Carl  J.  Moronev,  2  Pine  Street,  San  Francisco,  Calif¬ 
ornia;  representing  the  Spreckels  Sugar  Company. 

John  H.  Pfeifler,  Ottawa,  Ohio;  President,  Ohio  Sugar 
Company. 

C.  L.  Preisker,  260  California  Street,  San  Francisco,  Cal¬ 
ifornia,  representing  Union  Sugar  Company. 

Paul  H.  Ray,  921  Kearns  Building,  Salt  Lake  City,  Utah ; 
representing  the  Amalgamated  Sugar  Company. 

D.  L.  Runnells,  Grand  Rapids,  Michigan;  Agricultural 
Editor,  Grand  Rapids  Press. 

Eric  Ryberg,  Beneficial  Life  Building,  Salt  Lake  City, 
Utah;  Executive  Vice-President,  Utah-Idaho  Sugar  Com¬ 
pany. 

W.  L.  Scheifele,  4069  North  Lakewood  Boulevard,  Long 
Beach,  California,  representing  Los  Alamitos  Sugar  Com¬ 
pany. 

Arthur  A.  Schupp,  507  Second  National  Bank 

84  Building,  Saginaw,  Michigan,  representing  Farmers 
&  Manufacturers  Beet  Sugar  Association. 

Douglas  Scollev,  Salt  Lake  City,  Utah;  Vice  President 
and  General  Manager,  Utah-Idaho  Sugar  Company. 
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W.  Everett  Smith,  Mt.  Clemens,  Michigan;  representing 
Southeastern  Sugar  Company,  Mt.  Clemens,  Michigan. 

J.  Stewart,  Garden  City,  Kansas ;  representing  The  Gar¬ 
den  City  Company. 

J.  W.  Timpson,  Salt  Lake  City,  Utah;  Vice  President  and 
Director  of  Distribution,  Utah-Idaho  Sugar  Company. 

Roland  Tognazzini,  260  California  Street,  San  Francis¬ 
co,  California;  representing  Union  Sugar  Company. 

Hy  A.  Vallez,  1863  McKinley,  Bay  City,  Michigan,  Pres¬ 
ident  and  General  Manager,  Isabella  Sugar  Company. 

W.  N.  Wilds,  Boston  Building,  Denver,  Colorado,  repre¬ 
senting  American  Crystal  Sugar  Company. 

85  Proceedings 

Presiding  Officer  Bagwell :  The  hearing  will  come 

to  order. 

This  hearing  is  held  pursuant  to  the  provisions  of  Sec¬ 
tion  205  (a)  of  the  Sugar  Act  of  1937,  as  amended,  which 
reads  as  follows : 

“Whenever  the  Secretary  finds  that  the  allotment  of  any 
quota,  or  proration  thereof,  established  for  any  area  pur¬ 
suant  to  the  provisions  of  this  Act,  is  necessary  to  assure 
an  orderly  and  adequate  flow  of  sugar  or  liquid  sugar  in 
the  channels  of  interstate  or  foreign  commerce,  or  to  pre¬ 
vent  disorderly  marketing  or  importation  of  sugar  or  liquid 
sugar,  or  to  maintain  a  continuous  and  stable  supply  of 
sugar  or  liquid  sugar,  or  to  afford  all  interested  persons  an 
equitable  opportunity  to  market  sugar  or  liquid  sugar  with¬ 
in  any  area’s  quota,  after  such  hearing  and  upon  such  no¬ 
tice  as  he  may  by  regulations  prescribe,  he  shall  make  al¬ 
lotments  or  such  quota  or  proration  thereof  by  allotting  to 
persons  who  market  or  import  sugar  or  liquid  sugar,  for 
such  periods  as  he  may  designate,  the  quantities  of  sugar 
or  liquid  sugar  which  each  such  person  may  market  in  con¬ 
tinental  United  States,  the  Territory  of  Hawaii,  or  Puerto 
Rico,  or  may  import  or  bring  into  continental  United 

86  States,  for  consumption  therein.  Allotments  shall 
be  made  in  such  manner  and  in  such  amounts  as  to 
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provide  a  fair,  efficient,  and  equitable  distribution  of  sucli 
quota  or  proration  thereof,  by  taking  into  consideration 
the  processings  of  sugar  or  liquid  sugar  from  sugar  beets 
or  sugarcane  to  which  proportionate  shares,  determined 
pursuant  to  the  provisions  of  subsection  (b)  of  section  302, 
pertained ;  the  past  marketings  or  importations  of  each  such 
person;  or  the  ability  of  such  person  to  market  or  import 
that  portion  of  such  quota  or  proration  thereof  allotted  to 
him.  The  Secretary  may  also,  upon  such  hearing  and  no¬ 
tice  as  he  may  by  regulations  prescribe,  revise  or  amend 
any  such  allotment  upon  the  same  basis  as  the  initial  al¬ 
lotment  was  made.” 

The  notice  of  hearing  and  designation  of  Presiding  Of¬ 
ficers  issued  by  the  Acting  Secretary  of  Agriculture  on 
January  14th,  1941,  reads  as  follows: 

“Notice  of  Hearing  and  Designation  of  Presiding  Officers 

“Pursuant  to  the  authority  contained  in  Section  205  (a) 
of  the  Sugar  Act  of  1937  (Public  No.  414,  75th  Congress,) 
as  amended,  and  on  the  basis  of  the  information  now  be¬ 
fore  me,  I,  Grover  B.  Hill,  Acting  Secretary  of  Ag- 
87  riculture,  do  hereby  find  that  the  allotment  of  the 
1941  sugar  quota  for  the  domestic  beet  sugar  area  is 
necessary  to  prevent  the  disorderly  marketing  of  such  su¬ 
gar  and  to  afford  all  interested  persons  an  equitable  op¬ 
portunity  to  market  such  sugar  in  the  continental  United 
States,  and  hereby  give  notice  that  a  public  hearing  will  be 
held  at  Chicago,  Illinois,  in  Private  Dining  Room  No.  2, 
Stevens  Hotel,  on  January  29,  1941,  at  10  a.  m. 

“The  purpose  of  such  hearing  is  to  receive  evidence  to 
enable  the  Secretary  of  Agriculture  to  make  a  fair,  efficient 
and  equitable  distribution  of  the  1941  sugar  quota  for  the 
domestic  beet  sugar  area  among  persons  who  market  such 
sugar  in  the  continental  United  States. 

“Robert  H.  Shields,  John  C.  Bagwell,  and  Charles  M. 
Nicholson  are  hereby  designated  as  presiding  officers  to 
conduct,  either  jointly  or  severally,  the  foregoing  hearing. 

Done  at  Washington,  D.  C.,  this  14th  day  of  January, 
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1941.  Witness  my  hand  and  the  seal  of  the  Department  of 
Agriculture. 

(s)  GROVER  B.  HILL, 

Acting  Secretary  of  Agriculture. 

At  this  point  I  will  place  on  the  record  Govern- 

88  ment’s  Exhibit  Xo.  1,  which  contains  a  number  of 
documents  showing  that  the  notice  required  by  the 

regulations  governing  this  hearing  has  ben  given. 

(The  document  above  referred  to  was  thereupon 
marked  “Government’s  Exhibit  1”,  and  was  received  in 
evidence.) 

Presiding  Officer  Bagwell:  The  purpose  of  this  hearing 
is  to  receive  evidence  to  enable  the  Secretary  of  Agriculture 
to  make  a  fair,  efficient,  and  equitable  distribution  of  the 
1941  sugar  quota  for  the  domestic  beet  sugar  area  among 
persons  who  market  such  sugar  in  the  continental  United 
States.  As  indicated  in  the  notice  of  hearing,  the  Acting 
Secretary  of  Agriculture  has  found  that  the  allotment  of 
the  1941  domestic  beet  sugar  quota  is  necessary  to  prevent 
disorderly  marketing  of  such  sugar  and  to  afford  all  inter¬ 
ested  persons  an  equitable  opportunity  to  market  such 
sugar.  Since  the  finding  of  necessity  for  the  allotment  of 
the  quota  is  in  the  nature  of  a  preliminary  finding  based 
on  the  best  information  available  to  the  Acting  Secretary 
at  the  time,  it  will  be  appropriate  at  this  hearing  to  present 
evidence  on  the  basis  of  which  the  Secretarv  mav  affirm, 
modify,  or  change  such  preliminary  finding  and  make  or 
withhold  allotment  of  the  quota  in  accordance  therewith. 

Since  the  purpose  of  this  hearing  is  to  provide 

89  evidence  of  facts  upon  which  the  Secretary  may 
act,  it  will  not  be  appropriate  to  present  arguments 

upon  isues  of  law  at  this  hearing.  However,  if  any  inter¬ 
ested  person  desires  to  raise  any  question  of  law  in  con¬ 
nection  with  a  question  considered  at  the  hearing,  or  pre¬ 
sented  by  virtue  of  the  hearing,  he  may  file  a  written  argu¬ 
ment  with  the  Hearing  Clerk,  Office  of  the  Solicitor,  De¬ 
partment  of  Agriculture,  Washington,  D.  C.,  within  the 
time  designated  therefor  by  the  presiding  officer. 
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The  order  of  procedure  for  the  hearing  will  be  as  follows: 
Following  the  statement  of  the  presiding  officer,  represen¬ 
tatives  of  processors  will  be  given  an  opportunity  to  pre¬ 
sent  evidence  bearing  upon  the  questions  before  the  hear¬ 
ing.  After  these  representatives  have  been  heard,  other 
witnesses  will  be  recognized.  Each  witness  is  requested  to 
come  forward  and  be  sworn,  after  which  he  will  be  permit¬ 
ted  to  offer  evidence  bearing  upon  the  questions  before  the 
hearing.  After  completing  his  testimony,  an  opportunity 
will  be  afforded  to  question  the  witness.  In  the  event  that 
any  person  wishes  to  put  a  question  to  the  witness,  such 
question  must  be  first  put  to  the  presiding  officer,  who  will 
determine  whether  or  not  it  shall  be  put  to  the  witness. 

Written  arguments  and  suggested  findings  of  fact,  based 
solely  on  the  evidence  presented  at  the  hearing,  may 
90  be  filed,  within  fifteen  days  from  the  date  the  hear¬ 
ing  is  closed,  with  the  Hearing  Clerk,  Office  of  the 
Solicitor,  Department  of  Agriculture,  Washington,  D.  C. 

I  might  say  at  this  point  that  the  fifteen  days  is  subject 
to  change  in  the  event  that  it  develops  that  during  the 
course  of  the  hearing  that  will  not  be  ample  time  due  to 
some  reasons,  such  as  the  time  necessary  to  obtain  the 
record  being  longer  than  we  had  anticipated. 

After  such  written  arguments  and  suggested  findings 
of  fact  have  been  received,  the  presiding  officers  will  pro¬ 
ceed  to  prepare,  upon  the  basis  of  evidence  presented  at 
the  hearing,  their  proposed  findings  of  fact,  conclusions, 
and  order.  The  proposed  findings  of  fact,  conclusions,  and 
order  will  then  be  served  upon  each  person  wiiose  appear¬ 
ance  wTas  noted  at  the  hearing  by  publication  in  the  Federal 
Register  and  by  mailing  a  copy  thereof  to  each  such  person 
by  registered  mail.  Interested  persons  will  be  given  a  period 
of  ten  days  after  the  date  of  publication  in  the  Federal 
Register  within  which  to  file  objections  to  the  proposed 
findings  of  fact,  conclusions  and  order.  Such  objections 
should  be  filed  with  the  Hearing  Clerk,  Office  of  the  Solici¬ 
tor,  Department  of  Agriculture,  Washington,  D.  C.  At  the 
same  time,  any  person  wdio  has  objected  to  the  action  of  the 
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presiding  officer  at  the  hearing  shall  transmit  in  writing 
a  brief  statement  concerning  each  of  such  objections 

91  upon  which  he  wishes  to  rely,  referring,  where  rele¬ 
vant,  to  the  pages  of  the  transcript  of  evidence.  Af¬ 
ter  the  close  of  such  ten-day  period,  the  presiding  officers 
will  consider  any  such  objections  which  may  have  been 
filed,  and  will  make  such  modifications  in  their  proposed 
findings  of  fact,  conclusions,  and  order  as  they  deem  neces¬ 
sary.  The  presiding  officers  will  then  transmit  to  the  Secre¬ 
tary  of  Agriculture  the  record  of  the  proceedings  for  such 
action  as  he  deems  appropriate. 

As  I  have  just  stated,  the  procedure  we  will  follow  will 

be  to  call  for  testimony  first  from  the  processors,  and  we 

will  start  now  with  anyone  who  cares  to  be  first  in  offering 

testimony. 

• 

I  will  ask  that  the  witness  come  forward  and,  after  being 
sworn,  occupy  a  seat  here  facing  the  audience  so  that  his 
statements  will  be  clearly  audible  to  both  you  people  and 
to  the  reporter. 

I  will  ask  now  for  the  first  witness. 

Mr.  Paul  Rav:  (Amalgamated  Sugar  Company).  Mr. 
Bagwell,  I  would  like  to  ask  a  few  questions. 

Presiding  Officer  Bagwell:  When  you  rise,  would  you 
please,  for  the  sake  of  the  reporter,  state  your  name  and  the 
company  you  represent? 

Mr.  Rav:  Paul  Ray,  representing  Amalgamated  Sugar 
i  Company.  On  the  occasion  of  the  last  hearing,  Mr. 

92  i  Bagwell,  the  government  produced  a  witness  at  the 
beginning  of  the  proceeding,  a  witness  who  qualified 

himself  as  custodian  of  certain  statistics  and  information. 
In  the  absence  of  such  a  witness,  it  becomes  necessary  for 
us  to  have  certain  statistical  data  qualified.  Just  a  few 
moments  ago,  we  were  furnished  with  four  sheets  of  pa¬ 
per,  the  first  page  entitled  “Effective  inventory  of  beet 
sugar*  1936-1941,  by  companies/ 7  the  second  sheet  being 
“Beet  sugar  produced  from  the  1935-1940  crops,  by  com¬ 
panies”;  the  third  sheet  being  “Marketings  of  beet  sugar, 
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1/1935-1940,  by  companies,”  and  the  fourth  sheet  being 
“Adjustment  table  for  beet  sugar,  1936-1940.” 

We  should  like  to  have  the  record  show  that  those  four 
sheets  are  in  evidence.  In  the  absence  of  some  government 
witness,  we  would  like  to  have  the  record  show  that  they 
are  in  for  the  purpose  of  forming  a  basis  for  oral  testimony 
and  written  argument. 

Presiding  Officer  Bagwell:  I  am  going  to  ask  Mr.  Benidt, 
Mr.  Ray,  from  the  Sugar  Division,  if  he  will  come  forward 
and  make  any  statement  that  he  cares  to  in  regard  to  the 
figures  that  you  referred  to  a  moment  ago,  and  also  to 
place  these  figures  in  evidence,  if  he  cares  to. 

Mr.  Edwin  Foster  Blair  (Holly  Sugar  Corporation):  I 
object  to  the  introduction  in  evidence  of  the  first  of  those 
sheets  to  which  Mr.  Ray  referred,  namely,  the  one 
93  dealing  with  effective  inventory  of  beet  sugar,  1936- 
1941,  by  companies,  on  the  ground  that  effective  in¬ 
ventories  are  not  material  or  relevant  in  any  way  to  the 
formulation  of  a  formula  under  Section  205  of  the  Act. 

Presiding  Officer  Bagwell:  Suppose  you  wait  just  a  few 
minutes,  Mr.  Blair.  They  have  not  been  offered  for  the 
record  yet. 

Mr.  E.  F.  Blair :  I  understood  that  you  were  going  to  ask 
him  to  make  a  statement  about  them  and  read  them  into  the 
record,  and  I  wanted  to  make  an  objection  before  he  did 
that. 

Presiding  Officer  Bagwell :  I  am  going  to  ask  Mr.  Benidt 
to  offer  such  testimony  as  he  cares  to  in  regard  to  the  fig¬ 
ures.  If  he  offers  these  for  the  record,  then  it  will  be  ap- 
propiate  for  you  to  make  your  objection. 


B.  H.  Benidt,  called  as  a  witness,  being  first  duly  sworn, 
testified  as  follows : 

Mr.  Benidt :  My  name  is  B.  H.  Benidt.  I  am  head  of  the 
Sugar  Beet  Unit  of  the  Sugar  Division. 
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I  should  like  to  introduce  at  this  time  the  government 
figures  relative  to  effective  inventory  for  the  years  1936, 
1937, 1938,  1939,  1940  and  1941,  beet  sugar  production  from 
the  six  crop  years,  1935,  1936,  1937,  1938,  1939  and  1940; 
the  marketings  of  beet  sugar  for  the  six  calendar 

94  years,  1935,  1936,  1937,  1938,  1939  and  1940;  and  an 
adjustment  table  pointing  out  certain  variations  in 

the  figures  regarding  the  effective  inventory  and  production 
and  marketing. 

I  think  the  footnotes  adequately  explain  the  three  tables. 

These  figures  are  put  together  by  the  Statistical  Unit  of 
the  Sugar  Division,  not  necessarily  under  my  supervision, 
but  I  am  familiar  with  them.  They  are  compiled  from  the 
figures  submitted  to  our  department  by  the  various  sugar 
beet  companies.  You  will  note  that — 

Presiding  Officer  Bagwell :  Just  one  minute.  You  are  of¬ 
fering  all  four  of  these  tables  in  evidence? 

Mr.  Benidt :  That’s  right. 

Presiding  Officer  Bagwell :  Is  there  any  objection  to  this  ? 

Mr.  E.  F.  Blair:  Yes,  Mr.  Bagwell,  on  the  grounds  I 
staged  heretofore  in  the  record,  I  object  to  the  introduction 
of  the  first  of  these  sheets,  the  one  dealing  with  effective 
inventory  of  beet  sugar  for  the  years  1936  to  1941. 

Prsiding  Officer  Bagwell:  Your  objection  is  based  on 
what  ground? 

Mr.  E.  F.  Blair:  The  objection  is  based  on  the  ground 
that  effective  inventories  under  the  Act  are  not  per- 

95  mitted  to  be  considered  for  the  purpose  of  formulat¬ 
ing  any  formula  for  the  distribution  of  these  market¬ 
ing  allotments.  There  is  no  provision  whatsoever  in  the 
Act  for  that.  If  they  are  received  for  any  purpose  dealing 
with  the  formulation  of  such  a  formula,  why,  the  Holly 
Sugar  Corporation  objects  to  the  receipt  of  them. 

Mr.  Caldwell  Martin  (The  Great  Western  Sugar  Co.) : 
I  should  like  to  ask  Mr.  Benidt  to  explain  more  in  detail 
how  the  fourth  schedule,  entitled  “Adjustment  table  for 
beet  sugar,  1936  to  1940,”  was  compiled. 
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Presiding  Officer  Bagwell :  Let’s  wait  just  one  minute  on 
that,  Mr.  Martin.  Do  you  have  any  objection  to  these  fig¬ 
ures  going  in  the  record?  You  didn’t  intend  to  raise  any 
objection? 

Mr.  Martin:  I  am  not  going  to  pass  on  that  at  the  mo¬ 
ment.  I  would  like  to  hear  how  that  last  table  was  compiled. 

Mr.  Irving  Hale  (American  Crystal  Sugar  Co.) :  I  was 
wondering  if  each  of  these  sheets  might  be  marked  as  an 
exhibit  so  that  it  could  be  more  conveniently  referred  to  in 
discussion. 

Presiding  Officer  Bagwell:  The  Presiding  Officers  rule 
that  these  tables  that  have  been  offered  by  Mr.  Benidt 
which,  for  convenience,  will  be  referred  to  as  Tables  1,  2, 
3  and  4,  will  be  received  in  evidence  subject  to  objec- 
96  tion  later  on  the  ground  that  they  are  not  relevant  to 
any  proposal  'which  is  made  in  regard  to  the  method 
that  should  be  followed  in  making  the  allotment,  so  the 
acceptance  at  this  point  is  conditional  on  these  figures  be¬ 
ing  tied  up  later  and  made  relevant  to  some  definite  pro¬ 
posal  in  regard  to  the  method  of  allotment. 

Mr.  Rav:  May  I  inquire  what  is  meant  by  “later”? 

Presiding  Officer  Bagwell :  If  any  proposal  is  made  here 
by  processors  or  by  the  government,  -which  seems  to  make 
these  figures  relevant  to  the  proposal,  why,  then  they  will 
be  finally  incorporated  into  the  record. 

Mr.  Ray:  I  take  it  by  that  we  are  to  understand  that  is 
a  matter  for  argument  in  connection  with  a  proposal. 

Presiding  Officer  Bagwell:  You,  of  course,  may  object 
later  when  the  proposal  is  made,  that  the  figures  are  not 
then  relevant  to  the  proposal  that  has  been  made. 

Mr.  Ray :  I  am  laboring  under  the  notion  that  this  is  not 
the  time  or  place  to  make  legal  arguments. 

Presiding  Officer  Bagwell :  That  is  correct. 

Mr.  Ray :  So  that  any  argument  made  will  be  made  in  a 
written  argument. 

Presiding  Officer  Bagwell:  That’s  right. 

Mr.  Ray :  After  this  hearing  is  closed. 

Presiding  Officer  Bagwell:  That  is  right. 
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Mr.  Ray:  And  at  that  time  we  may  make  such 
97  arguments  as  we  see  fit  for  or  against  the  materiality 
of  these  tables. 

Presiding  Officer  Bagwell:  Yes,  indeed,  regardless  of 
what  ruling  we  make  here. 

Presiding  Officer  Shields:  Except  that  if  you  have  an 
exception  to  some  ruling  that  w*e  make,  you  should  have 
the  record  show  that  you  object  to  it. 

Mr.  E.  F.  Blair:  On  behalf  of  the  Holly  Sugar  Corpora¬ 
tion,  we  except  to  the  ruling  of  the  Presiding  Officers  just 
made  in  regard  to  these  exhibits. 

Presiding  Officer  Bagwell :  The  record  will  show  your  ob¬ 
jection. 

Mr.  Ray:  I  presume  that  these  exhibits  will  be  2,  3,  4 
and  5. 

Presiding  Officer  Bagwell:  Table  1  will  be  Government’s 
Exhibit  2,  Table  2  will  be  Government’s  Exhibit  3,  Table 
3  will  be  Government ’s  Exhibit  4,  and  Table  4  will  be  Gov¬ 
ernment ’s  Exhibit  5. 

(The  documents  referred  to  were  thereupon  marked 
“Government’s  Exhibits  2,  3,  4  and  5,”  and  were  received 
in  evidence.) 

Mr.  Rav:  Mr.  Bagwell,  may  I  suggest  that  it  would  be 
useful  for  the  record  to  have  Mr.  Benidt  identify  them  and 
tell  us  the  relationship  these  tables  have.  I  don ’t  think  the 
record  shows  what  association  or  connection  he  has 
9S  with  the  Department  of  Agriculture,  either. 

Presiding  Officer  Bagwell:  I  will  ask  Mr.  Benidt 
to  comply  with  your  request. 

Mr.  Benidt:  I  did  that,  Mr.  Ray,  but  not  loud  enough  so 
you  folks  could  hear,  so  I  will  repeat  it. 

I  am  head  of  the  Sugar  Beet  Unit  of  the  Sugar  Division. 
These  figures  were  compiled  by  the  Statistical  Division  of 
the  Sugar  Division,  and  therefore  not  necessarily  under  my 
direct  supervision.  I  am,  however,  familiar  with  the 
figures. 

Do  I  go  ahead  now,  Mr.  Presiding  Officer? 
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Presiding  Officer  Bagwell:  You  may  go  ahead,  yes. 

Mr.  Benidt.  Would  you  mind,  Mr.  Martin,  if  I  explained 
one  or  two  other  matters  pertaining  to  these  figures  before 
complying  with  your  request? 

Mr.  Martin :  Certainly  not. 

Mr.  Benidt:  I  think  that  about  ten  days  ago  these  figures, 
or  figures  showing  the  marketings,  production,  and  effec¬ 
tive  inventories  were  distributed  to  the  various  companies. 
Since  that  time,  there  have  been  a  few  minor  changes  made, 
and  perhaps,  for  your  convenience,  it  would  be  ■well  if  I 
pointed  out  each  change  so  that  any  computations  or  any 
w’ork  you  may  have  done  can  be  changed  accordingly. 

99  On  Exhibit  No.  1,  namely,  marketings  of  beet 
sugar — pardon  me,  that  is  Exhibit  4;  the  following 

changes  have  been  made. 

Under  the  Amalgamated  Sugar  Company  for  the  year 
1940,  marketings  should  be  2,384,935  bags; 

Under  the  Isabella  Sugar  Company,  the  1940  marketings 
should  be  198,748  bags ; 

Under  the  Michigan  Sugar  Company,  the  marketings 
should  be  1,415,050  bags. 

That  makes  the  total  marketings  for  1940,  28,968,910. 

The  figures  I  have  just  read  are  the  figures  that  are  in 
the  Government’s  Exhibit  4,  but  are  pointed  out  merely  to 
show  you  the  only  changes  made  from  the  comparable  table 
that  wTas  sent  to  you  about  ten  days  ago. 

Presiding  Officer  Shields :  These  copies  here  have  the  cor¬ 
rected  figures  in  them. 

Mr.  Benidt:  I  assume  that  copies  of  the  exhibits  have 
been  distributed  to  all  the  people. 

Presiding  Officer  Bagwell :  That ’s  right. 

Mr.  Benidt:  In  Exhibit  3,  beet  sugar  produced  from  1935 
to  1940  crops  by  companies,  the  following  changes  from 
the  table  distributed  ten  days  ago  or  thereabouts  have  been 
made. 

Under  the  Great  Lakes  Sugar  Company,  1940,  foot- 

100  note  3  has  been  added. 
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Under  the  Michigan  Sugar  Company,  1940,  the  fig¬ 
ure  has  been  changed  to  1,558,637,  and  footnote  3  stricken. 

Under  the  Paulding  Sugar  Company,  footnote  3  in  the 
same  column  has  been  stricken. 

The  total  for  the  country  is  35,351,711. 

Exhibit  2,  effective  inventory  of  beet  sugar,  1936  to  1941, 
the  following  changes  have  been  made. 

Under  Great  Lakes  Sugar  Company,  1941,  column  headed 
1941,  footnote  2  has  been  added. 

Under  the  Holly  Sugar  Corporation,  under  the  column 
headed  1938,  footnote  1  has  been  stricken. 

The  Isabella  Company,  under  the  column  1941,  the  figure 
is  changed  to  184,930. 

Under  the  Los  Alamitos  Sugar  Company,  under  the  col¬ 
umn  headed  1938,  footnote  1  has  been  stricken. 

Under  the  Michigan  Sugar  Company,  under  the  column 
1941,  the  figure  has  been  changed  to  1,458,666,  and  footnote 
2  has  been  stricken. 

Under  the  Paulding  Sugar  Company,  under  the  column 
1941,  footnote  2  has  been  stricken. 

The  total  has  been  changed  to  32,800,376  bags. 

Mr.  E.  F.  Blair:  Mr.  Bagwell,  I  don’t  want  to  encumber 
the  record  with  a  lot  of  objections  or  motions  to  strike,  but 
i  may  it  be  deemed  that  we  have  a  standing  objection 
101  to  any  testimony  relating  to  or  explaining  this  Ex¬ 
hibit  2,  and  that  there  is  a  motion  to  strike  all  evi¬ 
dence  which  relates  to  the  explanation  of,  or  that  deals  with 
the  figures  thereon  contained. 

Presiding  Officer  Bagwell :  The  record  will  show  your  ob¬ 
jection. 

Mr.  Benidt:  Under  Exhibit  5,  headed  “Adjustment  table 
for  beet  sugar,  1936-1940,”  the  following  changes  have  been 
made : 

Under  Amalgamated  Sugar  Company,  under  the  column 
1940,  the  figure  has  been  changed  to  5,158,  and  footnote  2 
has  been  stricken. 

Under  American  Crystal  Sugar  Company,  under  the  col¬ 
umn  headed  1940,  footnote  2  has  been  stricken. 
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Under  the  Superior  Sugar  Company,  under  the  column 
headed  1940,  footnote  2  has  been  stricken. 

Footnote  1  has  been  changed  from  reading  as  follows: 
“To  adjust  figures  due  to  sale  of  Clarksburg  factory  from 
American  to  Amalgamated,’7  to  read:  “Including  adjust¬ 
ments  of  224,480  bags  due  to  sale  of  Clarksburg  factory 
from  American  to  Amalgamated.” 

Footnote  2  has  been  stricken,  that  is,  the  explanation  of 
footnote  2. 

The  note  at  the  bottom  of  the  page  has  been  changed  to 
read  as  follows — I  should  say  it  has  been  changed 

102  from  reading,  “Excluding  footnote  1,  adjustments 
due  to  sugar  lost  in  transit;  through  reprocessing; 

corn  starch;  and  unaccounted  for  adjustments,”  to  read, 
“Excluding  sale  referred  to  in  footnote  1,  adjustments  due 
to  sugar  lost  in  transit;  lost  through  reprocessing;  corn 
starch;  and  unaccounted  for  adjustments.” 

Now,  I  will  do  the  best  I  can,  Mr.  Martin,  to  explain  this 
adjustment  table.  The  note  at  the  bottom  of  the  page 
states,  “Excluding  sale  referred  to  in  footnote  1,  adjust¬ 
ments  due  to  sugar  lost  in  transit;  lost  through  reproces¬ 
sing;  corn  starch;  and  unaccounted  for  adjustments,”  and 
I  think  that  tells  you  about  as  well  as  I  can  how~  those  ad¬ 
justments  were  arrived  at. 

Most  of  it  comes  about  by  trying  to  balance  the  company 
reports  to  us  by  starting  with  effective  inventory,  adding 
crop,  and  subtracting  marketings,  to  get  the  effective  inven¬ 
tory  in  balance  with  what  is  reported  by  the  company. 

No  attempt  was  made  to  change  the  company  figures  as 
they  reported,  but  this  table  is  entered  as  an  exhibit  to  show 
the  discrepancies,  and  footnote  1,  I  think,  explains  why  we 
believe  the  discrepancies  occurred.  In  going  over  the  ex¬ 
hibits — 

Mr.  Frank  A.  Kemp  (The  Great  Western  Sugar  Co.) : 
Do  I  understand  that  this  adjustment  table  is  offered  by  the 
Department  as  a  proper  correction  to  what?  To  the 

103  production  figures  or  the  inventory  figures,  or  what? 
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Mr.  Benidt:  It  is  not  suggested  as  a  correction  at 
all.  I  should  state  for  the  record  that  the  government  fig¬ 
ures  we  propose,  or  that  are  introduced  in  the  exhibits  2,  3 
and  4,  are  the  figures  we  believe  should  be  used  in  connec¬ 
tion  with  this  hearing. 

Mb.  Kemp:  What  this  table  represents  has  been  inco- 
porated  in  the  first  tables? 

Mr.  Benidt :  The  table  of  Exhibit  4  merely  represents  an 
explanation  or  shows  the  discrepancies.  The  government 
does  not  propose  to  iron  out  or  take  out  those  discrepan¬ 
cies  in  view  of  the  fact  that  the  company  figures  as  submit¬ 
ted  by  them  are  used  in  those  tables. 

Now,  for  the  government  to  make  those  corrections  or 
to  make  these  adjustments,  we  would  have  to  say  to  each 
company,  “We  are  sorry,  but  you  counted  your  bags 
wrong,”  or  words  to  that  effect,  and  we  propose  not  to  do 
that. 

104  By  Mr.  Kemp  : 

Q.  Take  our  case,  the  figures  — 1,189  for  1939, 1  still  don’t 
know  as  I  understand  exactlv  what  that  means.  Does  that 
mean  that  consideration  being  given  to  adjustments  due 
to  sugar  lost  in  transit;  lost  through  reprocessing;  corn 
starch,  and  unaccounted  for  adjustments  there  account  for 
the  difference  of  1,118  bags  from  our  reports? 

Mr.  Benidt:  No. 

Mr.  Kemp:  I  am  sorry  that  I  am  so  thick  on  this  thing, 
but  I  don’t  understand  that. 

Mr.  Benidt:  Your  reports  themselves  have  that  discrep¬ 
ancy  in  them. 

Mr.  Kemp:  For  these  reasons  as  explained  in  the  foot¬ 
note? 

Mr.  Benidt:  That  is  correct. 

Presiding  Officer  Shields:  You  mean  their  reports  for 
marketings  ? 

Mr.  Benidt:  Not  marketings.  You  can’t  say  that  it  refers 
to  marketings,  you  can’t  say  it  refers  to  inventory,  you 
can’t  say  it  refers  to  production.  It  is  a  combination  of  all. 
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When  you  follow  this  through,  you  get  that  difference.  In 
other  words,  this  minus  figure  that  Mr.  Kemp  referred  to 
under  1939  is  the  amount  that  your  inventory  on  January 
1,  1939,  plus  your  production,  less  you  marketings, 

105  exceeds  what  you  say  you  have  on  hand  as  effective 
inventory  January  1,  1940. 

Presiding  Officer  Shields:  In  other  words,  then,  follow¬ 
ing  Mr.  Kemp’s  question,  table  4,  which  is  Exhibit  5,  is  to 
be  read  in  connection  with  table  1,  Exhibit  2,  as  showing 
effective  inventory? 

Mr.  Benidt:  No,  it  is  not  to  be  read  in  connection  with 
either  Exhibits  2,  3  or  4.  It  is  offered  by  the  Government 
merely  as  an  explanation  of  some  discrepancy  in  the  figure, 
but  we  propose  that  the  figures  as  shown  in  2,  3  and  4,  be 
used  for  the  purpose  of  this  hearing. 

Presiding  Officer  Bagwell:  In  the  course  of  preparing 
findings  of  fact  and  in  the  preparation  of  the  Presiding  Of¬ 
ficers’  report  in  general,  should  we  assume  that  the  figures 
in  Exhibit  5  are  to  be  ignored  in  arriving  at  effective  inven¬ 
tory  or  the  marketings  for  a  particular  year,  Mr.  Benidt? 

Mr.  Benidt :  That  is  correct. 

Presiding  Officer  Bagwell :  I  see  it  now. 

Mr.  Benidt :  I  have  one  other  statement  to  make  about  the 
Government’s  exhibits,  namely,  the  tables,  and  that  is  that 
on  Exhibit  2  and  Exhibit  3,  under  the  Holly  Sugar  Com¬ 
pany  and  under  the  Los  Alamitos  Sugar  Company,  foot¬ 
note  2  under  the  column  headed  1940,  the  figures  for  which 
read  Holly,  225,000,  and  Los  Alamitos,  266,634,  those  are 
estimates  of  the  two  companies  of  the  sugar  to  be 

106  produced  after  January  1,  1941,  the  1940  crop  of 
sugar  in  the  Imperial  Valley. 

It  has  been  my  understanding  that  they  divide  that  sugar 
equally,  or  are  working  under  an  agreement  for  the  1940 
crop  in  'which  they  have  agreed  to  divide  the  sugar  equally. 
Now,  of  course,  each  company  apparently  has  made  their 
own  estimate  of  their  share  of  the  sugar  to  be  produced, 
and  perhaps  this  should  have  been  ironed  out  before  we 
introduced  these  as  a  Government  exhibit,  but  I  wonder 
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whether  it  is  appropriate,  Mr.  Presiding  Officer,  to  ask 
whether  or  not  it  might  be  possible  to  get  an  expression 
from  these  two  companies  as  to  whether  my  statement  is 
correct  and  whether  they  might  not  get  together  on  making 
the  same  estimate  for  the  1940  crop. 

Presiding  Officer  Bagwell :  Mr.  Blair,  do  you  care  to  offer 
any  statement? 

Mr.  Wiley  Blair:  Yes,  Mr.  Benidt  is  correct  in  stating 
that. 

Presiding  Officer  Bagwell:  Suppose  I  swear  you  in? 

Mr.  Wiley  Blair:  All  right. 


Wiley  Blair,  Jr.,  called  as  a  witness  herein,  being  first 
duly  sworn,  testified  as  follows : 

Mr.  Wiley  Blair :  Mr.  Benidt  is  correct  in  his  state- 
107  ment  that  those  are  estimates  and  that  it  is  a  joint 
operation,  each  company  participating  fifty-fifty.  As 
everyone  knows,  estimates  can  be  made  in  different  ways, 
and  I  think  the  experience  of  all  of  us  this  last  year  is  that 
our  estimates  of  September  1st  or  October  1st,  or  even  No¬ 
vember  1st,  were  finally  way  off  from  the  actual  figure.  I 
think  this  is  true  in  the  case  of  each  company,  and  each  has 
exercised  his  own  best  judgment  as  to  what  he  anticipates 
the  company  will  get. 

It  bings  up  a  question  in  my  mind  as  to  whether  or  not 
there  couldn’t  be  some  way,  after  the  final  figures  are  in, 
not  only  from  this  one  operation,  but  I  notice  that  there 
are  five  other  companies  using  an  estimate  for  their  final 
production, — I  wonder  if  in  some  wray  the  record  could  be 
left  to  permit  the  Secretary,  once  the  final  figures  are  in,  to 
readjustment  the  quotas  based  upon  actual  figures. 

I  know  that  as  far  as  our  company  is  concerned,  we  don’t 
want  to  put  in  an  estimate,  and  I  don’t  think  any  other 
company  does,  either,  that  may  turn  out  high  and  give  us 
in  the  end  a  greater  marketing  allotment  than  we  would 
have  received  if  actual  figures  had  been  in  at  the  time. 
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I  don’t  know  whether  that  is  possible  or  not,  but  cer¬ 
tainly  the  adoption  of  some  such  rule  as  that  would 

108  permit  these  things  to  be  done  without  any  adverse 
effect  either  upon  your  own  company  or  on  the  other 

companies  combined. 

In  other  words,  if  I  make  too  low  an  estimate,  I  hurt  my 
company  and  everybody  else  participates  to  that  extent. 
On  the  contrary,  if  I  make  too  high  an  estimate,  I  help  my 
own  company  and  everybody  else  loses  that  much. 

Mr.  Benidt:  I  don’t  want  to  encourage  any  high  estimates 
or  estimates  out  of  line  of  what  people  can  rightfully  ex¬ 
pect,  but  it  so  happens  that  in  the  two  previous  years,  the 
estimates  have  been  made  of  sugar  to  be  produced  after 
January  1st,  and  they  have  been  very,  very  close  to  what 
they  actually  ended  up  with  as  being  produced.  As  a  mat¬ 
ter  of  fact,  about  two-thirds  of  the  estimates  have  been  on 
the  conservative  side  and  one-third  on  the  opposite  side. 

Mr.  Wiley  Blair:  Mr.  Benidt,  let  me  say  tht  I  think  every¬ 
body  does  his  estimating  with  that  in  mind,  and  he  esti¬ 
mates  to  the  best  of  his  ability  in  order  to  make  it  honest. 
I  don’t  mean  to  infer  that  anybody  is  trying  to  get  an  ad¬ 
vantage  from  it. 

Mr.  Benidt :  Oh,  no. 

Mr.  Wiley  Blair:  And  I  am  sure  that  you  don’t  think  that, 
either. 

Mr.  Benidt:  No,  I  don’t. 

109  Mr.  Wiley  Blair :  But  none  of  us  can  estimate  these 
things  as  accurately  as  we  would  like  to. 

Presiding  Officer  Shields :  Mr.  Blair,  if  you  are  operating 
jointly  down  there,  and  you  can’t,  in  your  operations  agree 
on  a  joint  appraisal,  why  don’t  we  take  these  two  figures, 
add  them  up  and  divide  by  two,  and  make  the  figures  on 
that  basis,  adjust  them  according  to  that.  It  seems  to  me 
peculiar  that  you  have  joint  operations  and  yet  you  make 
different  estimates  of  what  you  are  going  to  do.  That 
would  be  subject,  of  course,  to  the  suggestion  that  you  have 
made.  Everybody  here  will  agree  that  the  actual  figures 
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shall  control  later  as  to  what  was  produced.  I  think  that 
would  be  a  good  idea. 

Mr.  Wiley  Blair:  You  think  it  is  possible  for  actual  fig¬ 
ures  later  to  control? 

Presiding  Officer  Shields:  If  we  can  agree  to  that  here. 

Mr.  Benidt:  Mr.  Presiding  Officer,  the  actual  figures  in 
this  case  won’t  be  known  until  July. 

Mr.  Kemp:  That  is  exactly  the  point  that  I  would  like 
to  make,  sir.  As  the  years  unfold,  or  have  unfolded,  under 
the  administration  of  this  Act  the  amount  of  processings 
after  January  1st  have  not  been  an  important  part  of  the 
total.  We  have  some  every  year.  I  think  this,  however, 
that  they  are  much  more  significant  than  they  were 

110  in  the  past  this  year.  That  is  because  of  the  increased 
production  in  the  spring  campaign  in  California.  I 

also  understand  that  there  is  a  considerable  tonnage  of 
beets  in  the  ground  in  northern  California,  which  has  to  be 
estimated  and  which  undoubtedly  has  been  estimated  in 
good  faith. 

It  is  my  proposal,  and  I  intended  to  make  it  sometime 
during  this  hearing  and  I  might  as  well  do  it  now  since 
it  has  come  up,  that  in  the  light  of  the  fact  that  in  this  whole 
situation  a  larger  volume  of  product  after  January  1st  has 
been  estimated  than  heretofore,  that  whatever  decision  the 
Secretary  makes,  that  that  be  revised  when  and  as  the  ac¬ 
tual  production  figures  after  January  1st  are  known,  and 
corrected  marketing  allotments  made  upon  the  facts, 
whether  that  be  in  July  or  August  or  what. 

Mr.  Wiley  Blair:  That  is  exactly  what  I  was  trying  to 
say,  but  it  is  now  said  in  a  little  clearer  language. 

Presiding  Officer  Shields:  In  order  to  accomplish  that, 
Mr.  Kemp,  we  would  probably  have  to  withhold  a  sort  of  a 
kitty  of  10  per  cent  from  the  adjustment,  wouldn’t  we? 

Mr.  Kemp:  No,  it  is  all  the  same  thing.  It  just  shifts 
around  according  to  the  facts. 

Presiding  Officer  Shields:  That  might  result,  mightn’t  it, 
in  this.  Say  we  got  out  an  allotment  in  the  mfliddle 

111  of  February  or  March  and  give  a  final  allotment  sub- 
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ject  to  that  condition.  Then  when  the  facts  came  in, 
it  might  mean  someone  would  receive  a  larger  allotment. 

Mr.  Kemp:  That’s  right. 

Presiding  Officer  Shields:  And  it  might  mean  someone, 
who  would  have  marketed  the  production  would  have  mar¬ 
keted  over  the  amount  of  what  the  final  allotment  was. 

Mr.  Kemp:  I  think  that  is  quite  improbable,  because  I 
think  vou  will  have  these  figures  bv  the  loth  of  Julv.  I 
don’t  think  there  is  going  to  be  any  completion  of  market¬ 
ings  between  that  time,  by  the  15th  of  July,  which  would 
involve  anvbodv  in  a  violation  of  the  Act. 

Mr.  Wiley  Blair:  Also,  Mr.  Shields,  the  discrepancies  be¬ 
tween  estimates  and  actual  figures  will  probably  be  small 
enough  so  that  it  won’t  make  but  a  few  hundred  bags  for 
the  smaller  company  and  maybe  a  thousand  or  so  differ¬ 
ence  for  the  larger  companies.  Certainly  by  that  time  of 
the  year,  no  one  will  have  put  themselves  in  a  marketing 
position  where  they  won’t  have  any  quota  left  to  sell  for 
the  balance  of  the  year. 

Presiding  Officer  Shields:  We  think  that  that  is  a  pretty 
good  suggestion,  and  if  you  will  all  agree  to  it  here,  we 
don’t  think  we  have  any  objection.  I  do  feel  that  there  is 
something  about  these  estimates.  I  still  go  back  to  my 
other  suggestion,  that  if  you  can’t  agree  on  an  esti- 
112  mate,  then  we  should  add  them  together,  divide  by 
two,  and  make  the  corresponding  adjustment.  It 
looks  absurd  on  the  fact  of  it. 

Mr.  Wiley  Blair:  Mr.  Shields,  as  I  said  before,  I  am  sure 
both  of  these  estimates  were  made  in  the  light  of  their  own 
best  judgment. 

Presiding  Officer  Shields :  I  have  no  doubt  of  it. 

Mr.  Wiley  Blair:  The  figures  themselves  show,  without 
any  knowledge  on  the  part  of  one  company,  as  to  what  the 
other  had  done,  what  their  best  judgment  was.  As  far  as 
we  are  concerned,  I  would  say  that  if  the  final  quota  is  based 
upon  actual  figures,  I  don’t  care  what  you  do  with  this  now. 

Presiding  Officer  Bagwell:  I  would  like  to  say  in  regard 
to  Mr.  Blair’s  suggestion,  and  also  Mr.  Kemp’s  suggestion, 
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that  we,  of  course,  cannot  bind  the  Secretary  as  to  whether 
or  not  he  will  reverse  his  order  in  July  when  final  figures 
are  known,  but  if  no  objection  is  here  made  of  record,  I 
take  it  that  if  the  Secretary  should  decide  to  change  the 
ordetf  and  base  it  on  actual  out-turn  of  sugar,  rather  than 
on  the  estimate,  it  would  raise  no  objection  to  his  using 
those  figures  in  any  amendment  to  the  order.  Do  I  hear 
any  objection  to  that? 

Mr.  W.  L.  Scheifele:  (Los  Alamitos  Sugar  Co.)  I  should 
i  like  to  make  a  statement  on  that,  Mr.  Bagwell. 

113  Presiding  Officer  Bagwell:  Will  you  come  up  here 
and  be  sworn,  Mr.  Scheifele. 


W.  L.  Scheifele,  called  as  a  witness  herein,  being  first 
duly  sworn,  testified  as  follows : 

Mr.  W.  L.  Scheifele:  I  heartly  agree  with  Mr.  Kemp 
and  Mr.  Blair  in  their  statement  about  making  final  adjust¬ 
ments,  and  I  do  want  to  say  that  in  connection  with  our  esti¬ 
mate  it  is  based  on  our  average  extraction  and  production 
last  year,  plus  about  a  half  a  ton  per  acre  increase  in  pro¬ 
duction,  and  we  feel  that  our  estimate  is  fair,  based  on  last 
year’s  production. 

Presiding  Officer  Bagwell :  Would  you  have  any  objection 
to  the  Secretary’s  using  the  correct  figure,  that  is  the  final 
figure  ? 

Mr.  Scheifele:  No,  I  am  heartily  in  accord  with  that.  I 
simply  want  to  go  on  record  that  our  estimate  was  made  in 
good  faith. 

Presiding  Officer  Bagwell:  Oh,  yes. 

Mr.  Scheifele :  And  was  made  on  the  same  sugar  per  cent, 
same  extraction,  plus  about  one-half  ton  per  acre  more. 

Presiding  Officer  Bagwell:  The  initial  order,  if  these  fig¬ 
ures  are  used,  of  course,  will  have  to  be  based  on  the  esti¬ 
mate,  and  we  can’t  say,  of  course,  that  the  Secretary 
114  !  would  decide  to  change  the  order  and  base  it  on  ac¬ 
tual  out-turn,  as  you  have  suggested. 
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But  as  we  understand  it,  if  the  Secretary  should  decide 
to  do  that,  you  will  raise  no  objection  to  his  use  of  the  fig¬ 
ures  which  are  later  submitted. 

Mr.  Kemp:  May  I  make  a  suggestion  here,  which  has 
nothing  to  do  with  what  we  are  doing  at  this  particular 
moment.  This  is  an  important  hearing.  Everybody  here 
has  a  vital  interest  in  it.  It  seems  to  me  that  evervbodv 

i  * 

would  be  willing  to  contribute  to  finding  a  place  that  is  a 
little  more  suitable  for  a  thing  of  this  importance.  I  won¬ 
der  if  we  can’t  put  somebody  to  work  down  here  during  the 
noon  hour  to  see  if  we  can’t  get  a  hearing  room  which  is  a 
little  more  adequate,  where  people  might  sit  down  and  look 
at  papers  and  make  notes  and  have  the  opportunities  which 
I  think  are  at  least  coincident  with  the  importance  of  what 
we  are  trying  to  do.  To  carry  a  hundred  people  into  a  little 
bit  of  a  room  like  this  for  a  hearing  is  not  to  produce  the 
peace  of  mind  that  may  be  desirable. 

Presiding  Officer  Bagwell:  We  had  anticipated  a  little 
better  room  than  this  ourselves,  Mr.  Kemp,  and  we  will  be 
glad  to  cooperate  with  your  people  at  noon  in  finding  a  dif¬ 
ferent  and  better  room. 

Presiding  Officer  Shields:  It  seems  to  me  we  ought  to 
have  tables. 

115  Mr.  Kemp:  It  would  be  helpful. 

Presiding  Officer  Shields :  We  will  do  what  we  can. 

Presiding  Officer  Bagwell:  I  will  make  an  announce¬ 
ment  when  w^e  recess  as  to  where  we  will  meet. 

Mr.  Benidt:  Mr.  Presiding  Officer,  that  is  all  I  have. 

Presiding  Officer  Nicholson:  I  want  to  clear  up  some¬ 
thing  here,  Mr.  Benidt,  the  effective  inventory  table  doesn’t 
carry  a  date.  Presumably  that  is  as  of  January  1st  of  each 
year,  is  it? 

Mr.  Benidt:  That  is  correct. 

Presiding  Officer  Nicholson:  And  the  data  which  have 
been  submitted  have  not  been  subjected  to  audit  by  the  De¬ 
partment,  is  that  true? 

Mr.  Benidt:  The  data  -with  respect  to  1940  marketings 
have  not  been  audited  by  auditors  of  the  Department.  The 
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auditors  are  either  in  the  field  at  the  present  time  or  will 
be  shortly.  Of  course,  if  the  auditors  find  differences  in 
marketings  from  that  shown  under  the  1940  column  in  Ex¬ 
hibit  4,  that,  of  course,  will  also  have  an  effect  on  the  col¬ 
umn  headed  1941  under  Exhibit  2. 

Mr.  Edwin  Foster  Blair:  May  I  ask  Mr.  Benidt  a  few 
questions? 

Presiding  Officer  Nicholson:  Let  me  finish  this 

116  subject  first. 

Mr.  Edwin  Foster  Blair:  I  am  sorry. 

Presiding  Officer  Nicholson:  Is  there  any  objection  to 
the  revision  of  these  figures  on  the  basis  of  the  Government 
audit  at  a  later  date,  having  particular  reference  to  the 
marketings  of  beet  sugar  in  the  vear  1940,  and  anv  neces- 
sary  adjustment  in  the  effective  inventory  figure  as  of  Jan¬ 
uary  1,  1941,  which  may  flow  out  of  any  corrections  that 
might  have  to  be  made. 

Mr.  Wiley  Blair:  I  should  think  that  that  would  fall  in 
the  same  category  as  the  estimates.  What  we  finally  want 
to  do  is  to  get  the  formula  based  on  the  actual  facts. 

Presiding  Officer  Nicholson:  Yes. 

Presiding  Officer  Bagwell:  Do  you  have  some  comment 
on  that,  Mr.  Kemp? 

Mr.  Kemp:  You  are  asking  us  all  to  accept  the  Depart¬ 
ment’s  audit  as  being  correct? 

Presiding  Officer  Bagwell:  That  is  correct,  isn’t  it? 

Presiding  Officer  Nicholson:  Yes. 

Mr.  Kemp :  You  are  asking  if  we  will  accept  any  changes 
your  auditors  suggest? 

Presiding  Officer  Nicholson:  Yes. 

Mr.  Kemp:  I  don’t  know.  I  merely  want  to  make  the 
point  that  without  knowing  what  the  changes  are 

117  and  the  bases  on  which  they  are  made,  it  is  pretty 
hard  to  agree  in  advance  that  they  are  all  right. 

Presiding  Officer  Bagwell:  I  think  Mr.  Nicholson  was 
suggesting  it  merely  as  a  matter  on  the  record  and  as  a 
basis  for  the  order. 
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Presiding  Officer  Nicholson:  But  also  subject  to  a  revi¬ 
sion  in  the  audit,  if  necessary,  if  the  audit  shows  that. 

Presiding  Officer  Bagwell :  Yes. 

Presiding  Officer  Nicholson:  There  again,  I  don’t  know 
whether  it  is  in  order  or  out  of  order,  but  I  can  see  that 
there  might  be  a  question,  if  there  were  any  large  amounts 
involved  in  which  you  might  be  interested,  in  the  acceptance 
of  the  audit. 

Mr.  Ray :  That  is  assuming  the  audit  is  correct. 

Presiding  Officer  Nicholson:  Yes,  that’s  right. 

Mr.  Kemp:  If  you  put  it  that  way,  that’s  all  right. 

Mr.  Wiley  Blair:  I  was  assuming  that  it  was  correct 
when  I  said  that  it  fell  in  the  same  category  as  the  esti¬ 
mates. 

Presiding  Officer  Shields:  The  question  is  raised  be¬ 
cause  of  the  problems  in  connection  with  the  definition  of 
marketing,  and  it  might  be  possible,  although  I  don’t  know 
if  you  want  to  go  back  to  the  idea  of  withholding 
118  some  of  every  year’s  allotment  so  many  months  until 
we  get  actual  figures  and  get  the  audit  report.  I 
don’t  know  whether  that  is  feasible  or  not.  Otherwise,  I 
see  no  way  out  except  to  agree  to  the  changes  that  will  be 
shown  to  be  necessary  by  the  actual  facts  in  the  case  of 
production  and  the  audit,  when  the  audit  is  completed. 

Mr.  Ray:  Mr.  Bagwell,  would  you  have  Mr.  Benidt  de¬ 
fine  the  term  “effective  inventory”  before  he  leaves  the 
stand? 

Presiding  Officer  Bagwell:  Yes. 

Presiding  Officer  Shields :  Mr.  Nicholson  has  some  other 
questions. 

Mr.  Ray:  I  am  sorry. 

Presiding  Officer  Bagwell:  There  is  one  other  point  on 
the  question.  I  think  we  might  go  off  the  record  for  this. 

(There  was  a  discussion  off  the  record) 

Presiding  Officer  Bagwell :  On  the  record. 

In  regard  to  Mr.  Nicholson’s  suggestion  that  the  1940 
marketing  figures  be  subject  to  any  change  that  may  be  re- 
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quired  by  the  audit  which  is  now  going  on,  we  want  to  ask 
if  you  people  have  any  objection  to  the  Presiding  Officers 
basing  their  proposed  findings  of  fact  on  the  figures  in  the 
record  as  amended  by  any  auditor’s  report,  and  if  you  do 
not  object  to  the  figures  in  the  proposed  order,  that 

119  you  waive  any  later  objection  to  the  corrections  that 
have  been  made  on  the  basis  of  the  auditor’s  report 

and  the  correctness  of  the  figures  used. 

Should  there  be  any  change  made  in  that  statement,  so 
far  as  the  understanding  that  we  are  trying  to  arrive  at  is 
concerned?  Do  I  hear  any  objection  to  that? 

The  Presiding  Officers,  then,  will  base  their  proposed 
findings  of  fact,  conclusions  and  order  on  the  figures  in  the 
record  as  changed  by  the  auditor’s  report,  and  if  you  do  not 
object  in  the  ten  days  that  are  permitted  to  file  objections, 
our  understanding  is  that  you  will  not  later  object  on  the 
ground  that  the  Secretary  in  using  those  figures  has  gone 
outside  of  the  record. 

Mr.  Wiley  Blair:  May  I  ask  one  question? 

Presiding  Officer  Bagwell:  Yes. 

Mr.  Wiley  Blair:  Will  we  be  given  notice  of  what  those 
changes  are? 

Presiding  Officer  Bagwell:  Yes,  those  changes  will  be 
accompanied  by  such  explanation  as  the  auditors  make  in 
regard  to  the  classification. 

Mr.  Hale,  did  you  wish  to  say  something? 

Mr.  Hale:  I  didn’t  have  a  question,  I  thought  you  were 
about  to  excuse  Mr.  Benidt  and  I  wanted  to  reserve  the 
right  to  recall  him  at  a  later  date.  I  understand  that  other 
gentlemen  have  further  questions. 

120  Mr.  Ray:  I  have  a  question  with  regard  to  that 
term  “effective  inventory”  to  be  defined. 

Mr.  Benidt:  I  think  that  perhaps  the  best  way  for  me 
to  define  it  is  to  explain  the  figures  that  are  included  in 
these  columns  on  the  effective  inventory  table  of  the  ex¬ 
hibit.  Under  the  column  headed  1941  on  Exhibit  2,  the 
figures  are  based  upon  reports  submitted  by  each  company 
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of  sugar  they  actually  had  on  hand  January  1,  1941,  plus 
the  sugar  to  be  made,  either  known  or  estimated,  from  the 
1941  crop  alter  January  1st. 

Mr.  Kay :  And  that  is  true  of  all  the  figures  there,  for  all 
the  other  years? 

Mr.  Benidt:  For  the  other  years  that  statement  would 
be  true,  except  that  all  figures  would  be  known  and  no  esti¬ 
mates  included. 

Mr.  Hale :  May  I  ask  Mr.  Benidt  if  he  will  proceed  a  bit 
further  and  define  1940  crop? 

Mr.  Benidt:  The  figures  included  in  the  production  for 
the  1940  crop  include  all  sugar  produced  from  sugar  beets 
planted  in  the  year  1940. 

Presiding  Officer  Bagwell :  Are  there  any  other  questions 
you  would  like  to  ask  Mr.  Benidt? 

Mr.  E.  F.  Blair:  I  w’ould  like  to  reserve  the  right  to  re¬ 
call  Mr.  Benidt  later  in  the  proceeding. 

Mr.  Foerster:  I  should  like  to  reserve  that  same 

121  right,  too. 

Mr.  Kemp :  And  I  would  like  to  have  the  same  res¬ 
ervation. 

Presiding  Officer  Bagwell :  Everyone  may  have  the  right 
to  recall  Mr.  Benidt. 

Off  the  record  just  a  minute. 

(There  was  a  discussion  off  the  record) 

Presiding  Officer  Bagwell:  We  are  going  to  recess  at 
this  time  until  1:30  and  we  will  meet  in  this  room  again 
at  1:30. 

(Whereupon,  at  11:30  o’clock  a.m.,  a  recess  was  taken 
until  1:30  o’clock  p.m.) 

122  Afternoon  Session 

1 :30  p.m. 

Presiding  Officer  Bagwell:  The  hearing  will  come  to 
order. 

We  wrill  call  now’  for  the  representative  of  any  processor 
that  wfishes  to  testify. 
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R.  H.  Cottrell,  called  as  a  witness  herein,  being  first  duly 
sworn,  testified  as  follows: 

Mr.  Cottrell:  My  name  is  R.  H.  Cottrell,  vice  president 
of  the  Amalgamated  Sugar  Company,  Ogden,  Utah.  I  ap¬ 
pear  on  behalf  of  the  Amalgamated  Sugar  Company. 

The  Sugar  Act  of  1937  as  amended  provides  that  allot¬ 
ments  shall  be  made  when  the  Secretary  finds  such  allot¬ 
ments  are  necessary  to,  first,  assure  an  orderly  and  ade¬ 
quate  flow  of  sugar  in  the  channels  of  interstate  or  foreign 
commerce;  or,  second,  prevent  disorderly  marketing;  or, 
third,  maintain  a  continuous  and  stable  supply  of  sugar; 
or,  fourth,  afford  all  interested  persons  an  equitable  oppor¬ 
tunity  to  market  sugar. 

I  shall  refer  to  these  standards  as  the  primary  standards 
in  the  Act. 

The  Act  further  provides  three  standards  to  which  the 
Secretary  shall  give  consideration  in  establishing  market¬ 
ing  allotments:  First,  processings  of  sugar  from 
123  beets  to  which  proportionate  shares  pertain;  second, 
past  marketings;  third,  ability  to  market.  I  shall 
refer  to  these  as  the  secondary  standards. 

Marketing  allotments  were  found  by  the  Secretary  to  be 
necessary  for  the  first  time  in  1939.  The  effective  inven¬ 
tory  confronting  the  Secretary  at  that  time  had  reached  a 
volume  exceeding  26,900,000  bags,  as  compared  to  a  total 
quota  of  29,617,271  bags. 

The  size  of  the  inventory  was  such  as  in  the  view  of  the 
Secretary  required  the  establishment  of  allotments. 

I  refer  to  the  witness  Benidt’s  testimony,  on  page  12  of 
the  transcript  of  the  testimony  in  the  public  hearing  held 
in  Chicago,  for  the  purpose  of  considering  the  1939  market¬ 
ing  allotments. 

The  formula  established  bv  the  Secretary  for  1939  in- 

•  * 

volved  two  factors;  one,  the  processings  of  the  1938  crop 
from  beets,  to  which  proportionate  shares  pertained;  and, 
second,  average  marketings  for  the  calendar  years  1936, 
1937,  and  1938.  Ability  to  market  was  considered  to  have 
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been  given  effect  by  reflection  in  the  other  two  factors.  To 
factor  one,  a  weight  of  75  per  cent  was  given,  and  to  factor 
two,  a  weight  of  25  per  cent. 

The  application  of  the  1939  formula  in  the  present  situa¬ 
tion  would  not  result  in  a  fair  and  equitable  distribution 
of  the  quota. 

124  In  establishing  beet  sugar  marketing  allotments 
for  1940,  the  secretary  gave  full  weight  to  marketing 

allotments  recoimnended  by  representatives  of  all  proces¬ 
sors.  These  recommended  allotments  were  not  the  result  of 
any  calculation  which  involved  the  use  of  direct  results  of 
past  marketings,  past  processings,  or  ability  to  market. 

I  refer  to  the  United  States  Department  of  Agriculture 
Press  Release  No.  1724 — 40,  of  March  26,  1940. 

In  other  sugar  producing  areas,  the  Secretary  has  em¬ 
ployed  various  factors  expressing  the  standards  in  the  Act, 
and  has  given  various  weights  to  such  standards. 

For  example,  in  the  case  of  allotment  of  the  direct  con¬ 
sumption  portion  of  the  1939  quota  for  Puerto  Rico,  the 
Secretary  gave  equal  weight  to  past  marketings  and  ability 
to  market.  He  gave  no  direct  weight  to  past  processings 
except  as  such  processings  might  be  reflected  in  these  other 
two  factors. 

Ability  to  market  was  measured  by  giving  three-fourths 
weight  to  the  highest  average  output  from  the  factory  dur¬ 
ing  the  best  five  consecutive  days  of  a  basic  ten-dav  period, 
and  by  giving  one-fourth  weight  to  current  marketings  for 
the  period  from  January  1st,  1938,  to  October  24th,  1938. 

As  a  measure  of  past  marketings,  the  Secretary  em¬ 
ployed  total  shipments  by  processors  into  the  United 

125  States  in  the  years  1935,  1936,  1937,  and  1938,  up  to 
October  24th. 

I  should  like  to  include  in  the  record  by  reference  all 
orders  issued  by  the  Secretary  of  Agriculture  relating  to 
marketing  allotments  under  the  Sugar  Act  of  1937. 

May  I  ask  if  that  is  proper? 
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Presiding  Officer  Bagwell:  That  is  marketing  allotment 
orders  for  Puerto  Rico,  the  Mainland  cane  sugar  area,  and 
the  beet  sugar  area? 

Mr.  Cottrell:  Yes,  sir,  without  offering  them  in  testi¬ 
mony,  as  such  orders,  since  they  are  public  documents,  I 
should  like  to  offer  them  by  reference. 

Presiding  Officer  Bagwell:  I  might  say  that  all  of  those 
orders  have  been  published,  and  most  of  them,  at  any  rate, 
have  been  published  in  the  Federal  Register. 

I  am  not  sure  whether  all  of  them  have  been  published 
in  the  Federal  Register  or  not.  Those  orders  will  be  in¬ 
corporated  by  reference  in  the  record  of  this  hearing. 

Mr.  Cottrell:  A  review  of  the  orders  of  the  Secretary 
establishing  marketing  allotments  under  the  Sugar  Act  of 
1937  will  disclose  a  wide  range  of  measures  of  the  standards 
established  in  the  Act. 

It!  is  asserted  that  anv  reasonable  standards  which  do  not 
run  contrary  to  those  specified  in  the  Act  will  be  acceptable, 
provided  they  result  in  allotments  that  are  fair,  effi- 
126  cient,  and  equitable,  and  which  shall  afford  all  inter¬ 
ested  persons  an  equitable  opportunity  to  market 

sugar. 

In  measuring  the  fairness  or  the  acceptability  of  any  pro¬ 
posed  marketing  allotments  under  the  Sugar  Act  of  1937, 
each  processor  will  examine  his  own  proposed  allotment  in 
the  light  of  certain  measures  in  his  own  experience,  his  own 
record. 

I  am  going  to  suggest  five  of  those  measures. 

The  first  is  effective  inventory.  The  second,  recent  levels 
of  processing.  Third,  recent  levels  of  marketing.  Fourth, 
the  1939  marketing  allotments;  and,  fifth,  the  bearing  of 
current  allotments  on  future  allotments. 

If  the  processor  finds  a  reasonable  relationship  between 
a  proposed  allotment  and  the  above  factors,  he  will  be  in¬ 
clined  to  accept  the  proposed  allotment. 

Reasonable  relationship  requires  that  he  compare  his 
own  position  with  that  of  the  industry  as  a  whole. 
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For  example,  since  the  industry  as  a  whole  carried  into 
1941  an  inventory  in  excess  of  its  yearly  quota  by  approxi¬ 
mately  3,800,000  bags,  the  individual  processor  cannot  rea¬ 
sonably  press  too  strongly  for  an  allotment  that  will  per¬ 
mit  him  to  sell  his  inventory  and  some  new  crop  sugar  with¬ 
in  the  calendar  year.  I  will  comment  briefly  on  these 

127  five  factors,  the  first  of  which  is  effective  inventory. 

Beet  processors  follow  a  typical  cycle  of  opera¬ 
tions,  and  while  a  processing  of  a  crop  is  completed  near 
the  close  of  the  calendar  year,  the  inventory  as  of  January 
1st,  corrected  to  account  for  processing  which  extends  into 
the  new  year,  constitutes  the  so-called  effective  inventory. 

This  effective  inventory  is  the  only  available  sugar  for 
sale  until  new  sugar  is  available,  typically  during  the  last 
three  months  of  the  calendar  year. 

In  the  first  nine  months  of  the  year,  the  processor  under 
this  situation  cannot  sell  more  than  the  effective  inventory, 
and  if  he  sells  less,  the  sale  of  new  sugar  will  be  burdened 
with  the  carry-over  of  old.  For  most  processors,  the  ef¬ 
fective  inventory  is  the  controlling  factor  which  determines 
the  volume  of  sales  for  the  first  75  per  cent  of  the  year. 

It  is  to  be  noted  that  processing  in  California  begins 
about  August  1st,  and  the  effective  inventory  dominates 
the  marketing  for  a  lesser  period  of  the  year  than  in  other 
beet  growing  areas.  If  the  effective  inventory  for  the  in¬ 
dustry  at  the  beginning  of  any  calendar  year  is  substan¬ 
tially  below  normal,  there  will  be  no  need  of  marketing 
allotments. 

128  This  situation  existed  in  1938.  The  effective  in¬ 
ventory  in  the  hands  of  beet  processors  January  1st, 

1938,  was  20,673,469  bags,  or  69.5  per  cent  of  the  then  cur¬ 
rent  quota. 

Under  those  circumstances,  the  Secretary  did  not  make 
allotments. 

If  effective  inventory  is  used  as  a  factor  in  calculating 
allotments,  the  processor  who  has  a  low  inventory  will  re¬ 
ceive  a  relatively  low  allotment,  but  he  will  have  less  need 
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of  a  large  allotment.  If  a  large  allotment  were  given  to  a 
processor  having  a  low  inventory,  he  could  not  make  full 
use  of  his  allotment  without  marketing  at  an  abnormal  rate 
in  the  last  part  of  the  year. 

A  processor  who  had  a  high  inventory  would  need  a  rela¬ 
tively  large  allotment  in  order  to  avoid  burdening  new  sugar 
sales  with  a  carry-over. 

It  can  be  established  that  an  effective  inventory  is  an  ac¬ 
ceptable  measure  of  the  standards  established  in  the  Act, 
since  it  is  the  final  significant  resultant  of  all  previous  proc¬ 
essings  and  marketings. 

It  is  the  volume  of  the  effective  inventory  alone  which 
determines  the  necessity  for  establishing  marketing  allot¬ 
ments.  It  will  seem  that  it  cannot  be  ignored  in  measuring 
allotments  which  its  existence  makes  necessary. 

In  reference  to  recent  levels  of  processing,  and  re- 
129  cent  levels  of  marketings,  these  factors  determine 
i  the  position  of  any  processor  in  the  market  in  rela¬ 
tion  to  other  processors.  Their  use  satisfies  the  standards 
in  the  Act. 

Emphasis  is  placed  on  the  adjective  recent.  Only  re¬ 
cent  experience  should  have  a  bearing  on  the  marketing 
allotments.  To  use  remote  records  will  result  in  allotments 
which  have  no  relationship  to  the  situation  which  calls  for 
allotment  of  the  quota. 

The  fact  that  a  processor  in  some  distant  period  mar¬ 
keted  or  processed  a  particular  volume  offers  no  basis  for 
a  determination  of  allotments  to  those  who  in  the  aggre¬ 
gate  held  on  January  1st,  1941,  3,831,428  bags  more  than 
the  1941  quota. 

Reference  to  the  factor  “earlier  marketing  allotments,” 
or  the  marketing  allotments  of  1939,  the  processor  will  un¬ 
doubtedly  compare  his  proposed  allotment  for  1941  with 
the  allotments  for  1939  to  determine  his  relative  position 
in  the  market  now  and  at  that  time. 

Xo  processor  willingly  accepts  a  declining  position,  since 
volume  means  so  much  in  successful  operations. 
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Fifth,  the  bearing  of  current  allotments  on  future  allot¬ 
ments.  If  the  Sugar  Act  in  substantially  its  present  form 
is  extended,  each  processor  must  consider  the  fact  that  the 
current  allotment  becomes  part  of  his  record,  that 
130  it  will  have  a  bearing  on  future  allotments.  If  any 
formula  allowing  past  marketings  is  employed,  an 
unacceptable  low  allotment  is  perpetuated  to  some  extent 
in  all  future  marketings. 

Many  possibilities  have  been  explored  in  an  effort  to 
discover  a  formula  which  is  authorized  by  the  Act,  and 
which  will  at  the  same  time  result  in  a  fair  and  equitable 
distribution  of  the  quota. 

A  series  of  tables  numbered  from  1  to  6,  covering  nine 
separate  formulas,  will  be  submitted  as  a  part  of  my  testi¬ 
mony. 

All  but  one  of  the  formulas  submitted,  formula  8,  table  5, 
arc  submitted  solely  for  purposes  of  comparison,  and  their 
adoption  is  not  yet  advocate  nor  suggested.  Wo  -will  a 
little  later,  however,  present  formula  8,  table  5,  and  ear¬ 
nestly  advocate  its  adoption. 

I  should  like  to  introduce  in  the  record  at  this  time  copies 
of  this  table. 

Mr.  E.  F.  Blair:  Before  these  tables  of  formulae  are 
marked,  could  I  at  this  time  make  a  motion  to  strike  that 
portion  of  Mr.  Cottrell’s  testimony  which  relates  to  effec¬ 
tive  inventories,  or  inventories  effective,  or  otherwise,  and 
at  this  time,  in  order  to  avoid  interruption,  could  I  have  it 
understood  that  the  Holly  Sugar  Corporation  objects  to 
the  introduction  of  testimony  about  inventories, 
131  effective  or  otherwise,  throughout  this  entire  pro¬ 
ceeding. 

Presiding  Officer  Bagwell:  The  record  will  show  your 
objection,  Mr.  Blair,  on  that  point.  In  regard  to  your  ob¬ 
jection  to  his  testimony  so  far,  Mr.  Blair,  would  you  state 
for  the  record  just  why,  without  going  into  extended  argu¬ 
ment  on  the  question,  why  you  object  to  the  inclusion  of 
effective  inventory  figures  in  connection  with  Mr.  Cottrell’s 
proposal  ? 
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Mr.  E.  F.  Blair:  It  is  quite  evident  Mr.  Cottrell  is  pro¬ 
posing  a  certain  formula  here.  I  haven’t  as  yet  seen  them, 
but  from  the  trend  of  his  testimony,  it  looks  as  if  these 
formulae  in  part  were  based  upon  the  factor  of  effective 
inventories. 

It  is  our  position  that  the  Secretary  should  not  take  that 
into  consideration,  because  the  law  does  not  so  permit  the 
factor  of  effective  inventory,  or  inventories,  in  any  fashion. 

Presiding  Officer  Shields:  Of  course,  it  is  true  that  the 
amount  of  sugar  a  company  has  on  hand  has  something  to 
do  with  the  amount  they  would  like  to  market  in  1941. 

Mr.  E.  F.  Blair:  Our  objection  runs  to  the  use  of  any  of 
thisi  testimony  for  the  purpose  of  formulating  any  principle 
or  any  formula  on  which  marketing  allotments  would  be 
based. 

132  Presiding  Officer  Shields:  I  appreciate  that,  Mr. 

Blair,  but  our  purpose  is  to  get  all  of  the  facts  in  the 
recoid,  nnd  it  certainly  has  some  bearing  on  the  proposi¬ 
tion,  doesn’t  it,  the  amount  of  sugar  which  a  company  has 
on  hand  in  terms  of  effective  inventorv? 

Mr.  E.  F.  Blair:  "We  don’t  want  to  make  any  contentions 
along  that  line.  We  just  want  to  state  our  position  here, 
and  have  it  plainly,  as  far  as  Holly  is  concerned,  that  inven¬ 
tory  of  any  kind,  effective  or  otherwise,  should  not  be  re¬ 
ceived  in  evidence  at  this  time. 

May  I  say  that  so  far  as  the  testimony  of  any  other  wit¬ 
nesses  are  concerned,  if  they  touch  on  this  same  subject 
matter,  that  it  be  deemed  we  have  a  pending  objection  on 
that,  and  a  pending  motion  to  strike?  I  don’t  want  to  re¬ 
peat  it  every  time. 

Presiding  Officer  Shields :  I  think  your  position  is  clear. 

Mr.  Foerster:  We  would  like  to  make  the  same  objec¬ 
tion  for  the  Spreckels  Sugar  Company. 

Mr.  Kay:  On  behalf  of  the  Amalgamated  Sugar  Com¬ 
pany,  if  there  is  in  the  record  a  motion  to  strike,  I  should 
like  to  have  the  record  show  the  Amalgamated  Sugar  Com¬ 
pany  resists  that  motion. 
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Presiding  Officer  Bagwell:  The  record  will  show  that, 
Mr.  Ray. 

133  Mr.  Ray:  And  for  Mr.  Blair’s  information,  I 
should  like  to  state  that  the  tables  Mr.  Cottrell  is 

about  to  introduce  are  the  same  you  have  already  seen. 

Mr.  Boyle:  May  the  record  show  that  the  Utah-Idaho 
Sugar  Company  joins  in  the  resistance  of  Amalgamated 
Sugar  Company  to  the  granting  of  the  motion  made  by 
counsel  for  Holly. 

Presiding  Officer  Bagwell:  Mr.  Cottrell,  do  you  in¬ 
tend,  in  the  proposal  which  I  understand  you  are  going  to 
advocate  later,  to  tie  in  effective  inventory  in  some  way 
with  your  proposal? 

Mr.  Cottrell:  Yes,  sir. 

By  Presiding  Officer  Bagwell: 

Q.  And  do  we  understand  that  your  consideration  of 
effective  inventory  is  in  your  view,  and  in  your  opinion, 
associated  with  the  standard  of  ability  to  market  in  the 
Act.  A.  I  cannot  discuss  at  this  time  the  full  legal  ques¬ 
tion,  as  you  understand  it. 

Q.  Yes,  I  understand  it.  A.  But  my  position  is  that 
there  is  reasonable  belief  that  the  effective  inventory  and 
the  final  resultant  of  all  marketings  and  all  processings  in 
a  partial  measure  of  those  t-wo  standards. 

Q.  Of  what  two  standards?  A.  Past  marketings  and 
past  processings. 

134  Presiding  Officer  Bagwell:  For  the  purposes  of 
the  record,  the  Presiding  Officers  will  overrule  Mr. 

Blair’s  objection  to  the  effective  inventory  figures. 

Mr.  E.  F.  Blair:  May  the  record  show  our  exception  to 
that  ruling? 

Presiding  Officer  Bagwell:  The  record  will  note  an  ex¬ 
ception  by  Mr.  Blair. 

Mr.  Foerster:  We  wish  to  note  one  also. 

Presiding  Officer  Bagwell:  The  record  will  note  an  ex¬ 
ception  by  Mr.  Foerster  of  the  Spreckels  Sugar  Company. 

You  have  offered,  Mr.  Cottrell,  a  number  of  tables  here 
which  you  have  numbered  as  tables  1  through  6. 
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The  Witness:  Yes,  sir.  I  should  like  to  comment  on 
those. 

Presiding  Officer  Bagwell:  Just  one  minute.  Do  you 
wish  these  incorporated  in  the  record? 

The  Witness :  I  offer  them  as  exhibits. 

Presiding  Officer  Bagwell:  These  will  be  received  in 
evidence  and  marked — table  1  will  be  marked  as  Exhibit  6; 
table  2  as  Exhibit  7 ;  table  3  as  Exhibit  8;  table  4  as  Exhibit 
9;  table  5  as  Exhibit  10;  and  table  6  as  Exhibit  11. 

(The  documents  referred  to  were  market  “Exhibits  6 
to  11,”  both  inclusive,  and  were  received  in  evidence.) 

Mr.  E.  F.  Blair:  Mr.  Bagwell,  may  it  be  under- 
1351  stood  that  we  object  to  the  introduction  of  these 
particular  exhibits,  and  any  other  exhibits  which 
mav  hereafter  be  offered  which  contain  anv  figures  or  cal- 
culations  based  upon  the  inventories,  effective  or  other¬ 
wise. 

Presiding  Officer  Bagwell:  Yes,  all  right. 

Presiding  Officer  Shields:  I  think  we  might  make  this 
statement.  We  are  not  going  to  run  this  hearing  in  a  very 
technical  fashion.  Everything  that  is  going  to  show  facts 
that  will  give  a  fair  and  equitable  result  we  are  going  to 
hear,  and  if  you  want  to  wait  and  move  to  strike  it  out  be¬ 
cause  it  isn’t  relevant,  maybe  that  is  the  time  to  do  it.  We 
want  all  the  facts,  so  that  we  can  get  the  best  result  that  is 
possible  out  of  this  complicated  situation. 

Presiding  Officer  Bagwell:  Supposing  you  go  ahead, 
Mr.  Cottrell. 

The  Witness :  I  will  comment  in  a  general  way  on  these 
tables. 

Mr.  Adams:  Mr.  Bagwell,  are  there  any  other  copies  of 
those  tables  available? 

Presiding  Officer  Bagwell :  There  are  three  or  four 
copies  here. 

Supposing  you  go  ahead,  Mr.  Cottrell. 

The  Witness :  I  would  like  to  comment  in  a  general  wav 
on  these  tables. 


41 


136  Prior  to  this  meeting,  in  the  last  two  days,  ap¬ 
proximately  twenty-five  copies  have  been  issued  to 

representatives  of  processors,  so  that  the  figures  have  been 
in  the  hands  of  those  representatives  for  that  length  of 
time. 

I  also  would  like  to  say  that  the  calculations  were  based 
on  the  uncorrected  tables  first  issued  in  connection  with 
the  testimony  olfered  by  Mr.  Benidt  this  morning,  so  that 
those  corrections  have  not  been  given  effect  here. 

Furthermore,  I  would  like  to  say  that  I  was  not  suf¬ 
ficiently  familiar  with  the  position  of  the  Gunnison,  and 
the  Gunnison  Sugar,  Incorporated,  nor  the  position  of  the 
Mt.  Clemens,  and  the  Northeastern  Sugar  Companies  to 
properly  interpret  the  figures  shown  after  those  names,  so 
that  I  am  not  necessarily  advocating  the  allotments  shown 
for  those  companies. 

I  think  that  they  represent  special  cases  requiring  spe¬ 
cial  consideration.  I  also  realize  that  anv  change  made  in 
their  proposed  allotments  would  affect  all  other  allotments, 
but  in  a  minor  degree.  The  changes,  the  corrections  made 
necessarv  bv  changes  in  those  allotments  would  not  seri- 
ouslv  change  the  allotments  shown  in  the  tables  as  pre¬ 
sented. 

For  the  moment,  reference  is  made  to  table  3.  In 

137  this  table  there  are  shown  results  in  employing  single 
factors  as  measures  of  the  1941  allotments.  It  is 

not  contended  that  any  single  factor  alone  should  be  em¬ 
ployed,  but  if  the  results  of  each  are  learned,  a  fair  com¬ 
bination  can  be  approached. 

Formula  number  3,  table  3,  shows  the  effect  of  using  ef¬ 
fective  inventorv  onlv. 

w  m 

Under  this  formula,  all  processors  would  be  compelled 
to  carry  the  same  portion  of  1940  sugar  into  1942.  It  would 
tend  to  penalize  those  processors  who  enjoyed  a  more  fortu¬ 
nate  marketing  allotment  in  1940,  or  who  had  an  unfortu¬ 
nate  year  in  the  matter  of  production. 

Formula  4,  table  3,  shows  the  result  of  employing  a  1940 
production  only.  It  would  unjustly  favor  those  processors 
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who  greatly  increased  production  in  1940  over  former 
levels. 

Formula  5,  table  3,  employs  the  average  marketings  for 
the  years  1938,  1939,  and  1940. 

Formula  6,  table  3,  employs  the  average  processings  for 
the  years  1938,  1939,  and  1940. 

The  result  of  use  of  the  1940  marketings  has  not  been 
shown  as  a  single  factor. 

In  the  agreement  last  year  between  processors,  it  was 
understood  among  the  representatives  that  so  far  as  prac¬ 
tical,  the  stipulated  figures  should  not  be  used  in  the 

138  future  in  a  way  to  penalize  those  who  accepted  the 
agreement. 

"While  such  an  understanding  can  in  no  way  be  binding 
on  the  Secretary,  and  there  is  no  way  to  eliminate  the  1940 
marketings  from  the  record,  we  do  not  intend  to  urge  any 
formula  which  gives  exceptional  weight  to  these  figures. 

Reference  is  next  made  to  formula  1,  table  1.  The  form¬ 
ula  here  used  is  the  one  which  was  used  by  the  Secretary 
in  establishing  the  1939  marketing  allotments. 

In  table  2  is  shown  the  similar  treatment  of  allotments 
calculated  by  formula  2,  which  gives  equal  weight  to  effec¬ 
tive  inventory  and  average  marketings  for  1938,  1939,  and 
1940. 

In  table  4  is  shown  the  calculation  of  allotments,  being 
formula  number  7,  which  employs  effective  inventory  in 
place  of  previous  years’  processings  in  the  same  formula  as 
was  used  by  the  Secretary  to  calculate  the  1939  allotments. 

In  table  5  is  shown  the  calculation  of  allotments  by  giv¬ 
ing  equal  weight  to  the  effective  inventory,  the  average  of 
the  past  three  years’  marketings,  and  the  average  of  the 
past  three  years’  processings. 

I  should  like  to  explain  table  5,  formula  8,  in  greater 
detail. 

139  That  is  listed  as  Exhibit  10. 

In  columns  one  to  four,  have  been  shown  the  fac¬ 
tors  which  enter  into  the  calculations.  In  column  five  are 
the  marketing  allotments  which  would  result  from  such 
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calculation.  In  column  six  is  shown  the  per  cent  which 
such  marketing  allotment  is  of  the  1941  effective  inventory. 
In  column  seven  is  shown  the  percentage  that  the  proposed 
marketing  allotment  is  of  the  1940  marketings.  In  column 
eight  is  shown  the  percentage  that  such  proposed  market¬ 
ing  allotment  is  of  the  1940  processings,  and  in  column  nine 
is  shown  the  percentage  relationship  between  the  proposed 
marketing  allotments,  and  the  1939  marketing  allotments. 

Column  ten  is  merely  an  arithmetical  average  of  the  fig¬ 
ures  in  the  preceding  four  columns.  In  other  words,  it  is 
arrived  at  by  adding  the  figures  in  columns  six,  seven,  eight, 
and  nine,  and  dividing  by  four.  I  believe  this  results  in  a 
discrepancy  if  you  attempt  to  average  vertically  column 
ten,  and  arrive  at  the  92.3  shown  at  the  bottom  of  the  page 
in  column  ten. 

As  was  stated  earlier  in  my  testimony,  each  processor  is 
inclined  to  view  any  proposed  marketing  allotment  in  the 
light  of  these  various  factors  represented  in  columns  six, 
seven,  eight,  and  nine.  If  it  were  possible  to  find  such  an 
ideal  distribution  as  would  result  in  any  one  column, 
140  and  all  processors  having  the  same  figures,  then  I 
would  say  that  a  perfectly  equitable  formula  had 
been  found. 

I  would  like  to  call  attention  to  the  figures  in  column  ten, 
and  express  the  view  that  the  uniformity  of  figures  in  that 
column  is  an  indication  of  the  equity  of  these  proposed 
allotments. 

However,  I  would  also  like  to  call  attention  to  the  fact 
that  in  some  cases,  under  one  measure  here,  a  particular 
processor  may  seem  to  be  greatly  favored.  If  you  step 
over  to  the  next  column,  quite  the  reverse  may  appear  true 
for  that  same  processor,  and  then  again,  that  same  pro¬ 
cessor’s  figures  may  reverse  for  eight  and  nine,  so  that  we 
cannot  accept  the  measure  expressed  in  any  one  column 
as  the  final  equitable  measure. 

I  have  assumed  that  the  figures  in  the  last  column  do 
indicate  a  degree  of  equity  in  these  figures. 

That  concludes  my  testimony,  Mr.  Bagwell. 
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Presiding  Officer  Bagwell:  We  will  now  ask  for  ques¬ 
tions. 

Do  any  of  you  care  to  ask  Mr.  Cottrell  a  question? 

Bv  Mr.  Rav: 

Q.  Mr.  Cottrell,  I  would  like  to  ask  one  question.  I 
would  like  to  have  you  state  whether  formula  8  on  table  5 
is  the  one  which  you  recommend  to  the  exclusion  of 

141  all  others?  A.  That  is  correct.  I  believe  I  stated 
that  earlier  in  the  testimony. 

Presiding  Officer  Bagwell:  Any  other  questions? 

Mv.  Moroney:  Mr.  Bagwell,  I  have  a  question. 

Presiding  Officer  Bagwell:  Mr.  Moroney,  of  Spreckels 
Sugar  Company. 

Bv  Air.  Moronev : 

•>  • 

Q.  I  understand,  Mr.  Cottrell,  that  you  said  that  the 
California  effective  inventory  is  given  greater  weight  be¬ 
cause  their  new  crops  come  in  a  couple  of  months  earlier 
than  the  other  parts  of  the  country?  A.  I  don’t  think,  Mr. 
Moroney,  it  is  given  greater  weight  in  this  formula,  but  I 
say  that  ordinarily  they  start  processing  earlier,  and,  there¬ 
fore,1  the  effective  inventory  should  not  have  the  same 
weight  there. 

Q.  Do  you  think  it  should  have  a  greater  weight  or  a 
lesser  weight  ?  A.  A  lesser. 

Q.  You  think  it  should?  A.  Yes. 

Q.  Why?  A.  Because  ordinarily  the  effective  inventory 
for  the  California  companies  covers  a  lesser  percentage  of 
the  year. 

142  Q.  You  really  believe,  don’t  you,  that  the  burden 
of  carrying  the  inventories,  in  order  to  be  an  equit¬ 
able  and  effective  inventory,  that  being  one  of  your  meas¬ 
ures  for  fairness,  that  the  burden  of  carrying  this  inven¬ 
tory,  inasmuch  as  a  part  of  the  burden  is  carried  by  the 
producers  as  well  as  the  processors,  that  it  should  be  pro¬ 
portioned  equitably  among  all  the  processors?  A.  Yes,  sir. 

Q.  You  agree  to  that?  A.  Yes,  sir. 
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Q.  Don’t  you  think  that  the  inventory  carried  by  the 
California  processors  is  carried  longer  than  the  inventory 
on  hand  as  of  January  1st  is  carried  longer  by  the  pro¬ 
cessors  of  California  than  other  parts  of  the  country?  A. 
No,  I  think  just  the  opposite. 

Q.  Doesn’t  the  new  crop  of  sugar  come  in  two  months 
earlier,  and  with  the  excess  sugar  on  hand  longer  ?  A.  Are 
you  speaking  of  the  inventory  as  of  January  1st? 

Q.  That  is  right.  A.  That  sugar  is  held  a  shorter  period 
by  the  California  processors  than  by  others. 

Q.  Why  ?  A.  Because  they  have  new  sugar  avail- 

143  able  earlier  in  the  year. 

Q.  Isn’t  it  a  fact  that  they  start  almost  two 
months  earlier  than  the  other  processors,  and  any  sugar  on 
hand  at  that  time  is  excess  sugar?  A.  If  under  the  control 
scheme  you  have  not  been  able  to  market  new  sugar,  that  is 
true,  but  in  the  normal  course  of  marketings,  the  California 
companies  would  hold  their  inventory  a  lesser  period  than 
other  companies. 

Q.  If  there  were  no  surplus  sugars,  and  all  the  proces¬ 
sors  acquired  was  sugars  to  carry  them  from  January  1st 
until  the  new  crop  sugars  would  come,  on,  that  would  be  a 
normal  condition,  wouldn’t  it?  A.  Will  you  state  that 
again  ? 

Q.  If  on  January  1st,  the  inventory  of  every  processor 
was  such  that  sugar  would  last  him  until  the  new  crop 
sugars  came  on,  providing  he  marketed  his  sugars  norm¬ 
ally,  then  anything  he  would  have  on  hand  when  he  started 
his  new  crop  would  be  excess  sugars,  wouldn’t  it?  A.  Yes, 
sir. 

Mr.  Moronev:  That  is  all. 

Mr.  Kemp :  May  I  ask  a  question  ? 

Presiding  Officer  Bagwell:  Yes. 

By  Mr.  Kemp: 

Q.  I  would  like  to  have  you  express  your  opinion 

144  in  connection  with  this  subject  which  you  and  Mr. 

Moroney  discussed. 
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Take  last  year,  for  illustration,  or  take  this  year  for 
illustration.  The  marketing  of  the  inventory  of  any  pro¬ 
cessor  during  the  year  in  no  way  depends  upon  the  time  of 
the  year  in  which  he  starts  his  new*  crop,  does  it? 

Take,  for  example,  a  processor  w*ho  has  100,000  bags  on 
January  1st.  Now*,  whether  he  starts  processing  in  August 
or  October  or  December  doesn’t  make  any  difference  under 
the  quota  system  as  to  when  that  inventory  is  disposed  of  ? 
A.  Perhaps  if  I  could  get  that  a  little  clearer,  Mr.  Kemp. 
May  I  assume  under  your  question  that  he  is  free  to  market 
that  sugar  100  per  cent  before — 

Q.  Yes.  A.  Then  that  alters  the  situation,  I  know,  but 
I  am  not  able  to  answ*er  your  question  directly  yes  or  no 
yet.  If  you  w*ill  restate  it,  please. 

Q.  Perhaps  I  should  have  made  it  a  little  more  clear. 
On  the  assumption  that  an  effective  inventory  of  any  pro¬ 
cessor  on  January  1st  w*as  not  greater,  or  w*as  equal  to  or 
greater  than  his  marketing  permissible  during  that  year,  it 
w’oukl  make  no  difference  whatever  to  his  situation  w*hen  he 
started  his  next  campaign?  A.  I  think  that  w*ould  be 
true. 

145  Mr.  Kemp:  That  is  all. 

By  Presiding  Officer  Nicholson: 

Q.  Mr.  Cottrell,  you  have  suggested  five  bases  of  ap¬ 
praisal,  three  of  w*hich  you  have  incorporated  in  your  form¬ 
ula,  I  take  it,  the  effective  inventory,  recent  processings,  and 
recent  marketings?  A.  Yes,  sir. 

Q.  Those  are  incorporated  in  your  formula.  Now,  the 
effective  inventory  situation  is  possibly  the  result  of  tw*o 
or  three  factors,  is  it  not?  If  w*e  look  at  the  data  contained 
in  Table  2,  Exhibit  3,  government  exhibit,  there  appears  to 
be  a  considerable  degree  of  variation  in  crop  out-turn  each 
year.  Presumably  that  creates  in  large  part  the  effective 
inventory  situation  that  exists  at  the  close  of  any  par¬ 
ticular  calendar  year. 

Does  that  constitute  good  justification,  in  your  judgment, 
for  giving  an  unusually  large  w*eight  to  the  processings,  or, 


47 


I  mean  to  the  effective  inventory  existence  at  the  close  of 
that  time,  the  instability  of  production  from  year  to  year? 
A.  No,  that  is  not  the  factor  which  I  believe  gives — which 
should  give  inventory,  effective  inventory  its  weight.  It  is 
the  fact  that  the  effective  inventory  is  the  significant  re¬ 
sultant  of  all  prior  processing  in  all  previous  marketings, 
and  it  is  the  only  resultant,  the  only  figure  which 

146  requires  any  allotment  at  all. 

Q.  Can’t  we  assume  that  the  effective  inventory, 
following  an  argument  on  another  line,  is  the  result  of  a 
sales  policy  that  was  adopted,  a  year,  two  years,  three  years 
ago,  and  say  that  that  policy  was  adopted  knowingly  by  a 
particular  concern,  and  that  they  should  live  with  the  re¬ 
sults  that  flowed  out  of  that  policy?  A.  May  I  restate  the 
question  to  see  if  we  are  agreed  on  your  thought? 

You  believe  that  in  a  time  prior  to  the  marketing  allot¬ 
ments,  the  company  may  have  adopted  voluntarily  a  par¬ 
ticular  marketing  policy,  and  that  in  itself  has  now  deter¬ 
mined  the  effective  inventory? 

Q.  No,  I  was  asking  you  whether  in  your  judgment  that 
was  so.  A.  Well,  I  don’t  believe  that  that  particular  mar¬ 
keting  policy  for  that  year  is  necessarily  a  large  factor.  It 
has  had  something  to  do  with  it.  It  has  contributed  to  the 
size  of  the  current  effective  inventory,  but  all  processings 
and  all  marketings,  regardless  of  the  policy  of  the  company 
in  any  one  year,  have  resulted  in  this  final  figure,  the  ef¬ 
fective  inventory. 

Q.  I  don ’t  know*  wrhether  you  saw’  what  I  w’as  getting  at 
in  the  first  question,  Mr.  Cottrell. 

For  illustration,  I  w’ill  take  the  Great  Western 

147  Sugar  Company  figures,  Government’s  Exhibit  3. 

In  the  year  1938,  the  production  w’as  approximately 
nine  and  a  quarter  million  bags.  A.  Yes,  sir. 

Q.  In  the  year  1939  the  production  w’as  7,700,000  bags 
approximately. 

In  the  current  season,  the  production  was  8,700,000  bags. 

To  me  that  seems  to  be  a  very  w’ide  variation  in  crop,  and 
I  w’as  wondering  if  it  wasn’t  the  variability  in  crop  out- 
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turn  that  was  the  compelling  factor  in  determining  the  size 
of  the  effective  inventory  as  of  a  given  date,  particularly 
with  marketings  controlled  or  limited  by  marketing  allot¬ 
ment  order?  A.  I  would  be  inclined  to  agree  with  you  on 
that  point,  without  excluding  the  fact  that  these  other  fac¬ 
tors  have  a  bearing  on  it,  but  that  is  true. 

Q.  And  that  that  factor,  in  your  judgment,  is  more  sig¬ 
nificant  than  the  sales  policy  which  may  have  resulted  in 
the  particular  size  a  year  or  two  years  ago?  A.  I  would 
believe  so. 

Q.  Now,  when  we  take  your  second  standard  of  appraisal, 
Mr.  Cottrell,  recent  processings,  is  that  not  in  effect  a  very 
close  reflection  of  the  effective  inventory?  A.  It  is, 

148  to  some  extent,  but  I  imagine  that  we  could  find  rec¬ 
ords  here  for  specific  processors  where  that  isn’t 

entirelv  true.  The  fact  that  we  are  under  control  would 
tend  to  make  that  true. 

Q.  By  recent  processings,  you  must  mean  the  last  three 
years?  A.  Yes. 

Q.  That  is  what  you  have  used,  I  think,  isn’t  it  ?  A.  Yes. 

Q.  And  by  recent  marketings,  you  mean  the  past  three 
years?  A.  Yes,  sir. 

Q.  Now,  I  am  somewhat  curious  as  to  the  reason  for 
using  the  1939  allotments  as  the  standard  of  appraisal. 
A.  Perhaps  I  can  best  explain  that  in  this  way,  Mr.  Nichol¬ 
son,  that  1940  marketing  allotments,  as  you  know,  were  not 
the  result  of  applying  any  formula  to  the  record  on  the 
respective  processors. 

Now,  it  was  a  figure  arrived  at  by  mutual  agreement.  In 
the  case  of  the  1939  marketing  allotment,  it  was  a  figure 
established  by  the  Secretary  of  Agriculture.  I  have  used  it 
principally  for  the  reason,  that  each  of  us  would  like  to 
know  in  which  direction  he  is  heading  in  relation  to  the 
others  in  the  industry.  Are  we  going  up,  or  are  we  going 
down  ? 

That  trend  tends  under  any  formula  which  may  be 

149  advocated  in  the  future,  tends  to  be  perpetuated  in 
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the  future,  so  that  each  of  us  is  interested  in  know¬ 
ing  whether  the  allotment  which  he  is  to  receive  in  1941  is 
greater  than  or  less  than  the  1939  allotment. 

Q.  Have  you  used  it  because  of  the  precedent  forming 
value  of  an  action  heretofore  taken?  A.  Not  necessarilv. 
I  did  not  intend  that  that  should  establish  a  precedent,  or 
that  I  believe  that  it  should  establish  a  precedent. 

By  Presiding  Officer  Shields : 

Q.  Have  you  used  it  because  you  thought  under  normal 
conditions  that  the  1939  marketings  were  probably  repre¬ 
sentative,  comparatively  speaking?  A.  Certainly,  it  is  a 
significant  part  of  the  history  of  each  processor,  and  he 
would  like  to  know  which  way  he  is  going  from  that  history. 

By  Presiding  Officer  Bagwell : 

Q.  You  haven’t  tried  a  proposal  based  only  on  the  aver¬ 
age  marketings  for  the  three  years  given  here,  and  the 
average  processings  for  the  three  years  given,  leaving  out 
inventory?  A.  I  probably  have  developed  that,  Mr.  Bag- 
well,  but  1  haven’t  included  it  here. 

Q.  I  was  wondering.  You  said  you  thought  effective  in¬ 
ventory  was  important,  because  it  was  simply  sort 
150  of  a  resultant  from  the  past  marketings  and  past 
processings.  It  seems  to  me  that  your  inventory  is 
not  the  resultant  of  past  marketings,  but  past  “not”  mar¬ 
ketings.  That  is,  I  don ’t  quite  see  how  you  tie  up  effective 
inventory  with  past  marketings.  A.  Well,  perhaps  I  could 
answer  that  best  from  a  purely  arithmetical  standpoint, 
that  inventory  on  hand  January  1st,  1941,  is  the  actual  re¬ 
sultant.  If  you  were  to  take,  go  clear  back  to  the  beginning 
of  the  record  and  bring  forward  processings  and  market¬ 
ings,  deducting  the  marketings  from  the  processings,  you 
would  arrive  at  the  effective  inventory  January  1st,  1941, 
so  that  whether,  Mr.  Bagwell,  you  believe  that  a  company, 
by  reason  of  its  failure  to  market  thereby  has  a  larger  in¬ 
ventory,  I  infer  that  from  your  question — 
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Q.  Yes.  A.  That  is  not  the  significant  point.  The 
significant  point  is  that  it  is  the  resultant,  actual,  arith¬ 
metically,  of  all  prior  processings  and  prior  marketings. 

By  Presiding  Officer  Nicholson : 

Q.  Why  should  not  one  use  the  direct  figures,  then,  Mr. 
Cottrell,  rather  than  a  resultant  figure,  as  you  term  the 
effective  inventory  ?  A.  Your  question  is  why  not  use  the 
effective  inventory  alone? 

151  Q.  No,  why  not  abandon  the  effective  inventory  and 
use  the  things  out  of  which  it  resulted,  namely,  the 

processing  and  marketings?  A.  I  don’t  consider  that  the 
processings  and  marketings  going  way  back  into  history  are 
significant  to  the  extent  that  the  effective  inventory  is. 

Inventory  is  very  significant.  It  is  the  problem  that  each 
of  us  has  to  face  from  now  until  new  sugar  is  on  the  market 
in  1941,  so  that  I  feel  that  it  should  have  recognition  in  the 
formula,  but  I  don’t  believe  it  should  have  recognition  by 
itself,  and,  therefore,  these  other  measures  of  past  market¬ 
ings  and  processings  have  been  included  as  factors. 

By  Presiding  Officer  Bagwell : 

Q.  The  thing  that  seems  to  bother  me  is  that  the  past  mar¬ 
keting  standard  is  used  to  give  you  credit  for  what  you  have 
done  in  the  past,  and  yet  if  that  is  down  and  you  throw  in 
effective  inventory  to  bring  you  up,  when  you  average  effec¬ 
tive  inventory,  you  sort  of  raise  yourself  up  for  having 
failed  to  market — not  necessarily  from  having  failed  to 
market,  but  because  you  marketed  a  relatively  low  quantity 
of  sugar  in  1938,  1939  and  1940.  A.  May  I  ask  you  a  ques¬ 
tion,  Mr.  Bagwell?  Would  you  then  recommend  that  past 
marketings  alone  be  a  factor,  and  ignore  the  final  result 
here  of  effective  inventory? 

152  Q.  I  can’t  answer  any  question.  The  thing  that  is 
bothering  me  is  that  you  use  past  marketings,  and, 

of  course,  the  Act  says  past  marketings  with  the  obvious 
purpose  of  giving  the  person  with  a  good  marketing  his- 
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tory,  if  that  standard  is  used,  more  allotment  than  the  per¬ 
son  with  a  poor  marketing  history.  A.  Yes. 

Q.  Now,  take  a  person  whose  marketings  have  been  down, 
but  because  of  that  fact  his  inventories  are  bound  to  be  up, 
and  assuming  processings  have  been  going  along  at  a  usual 
rate.  Now,  you  throw  in  the  inventory  to  offset  his  poor 
past  marketing  performance.  A.  I  question  the  use  of  that 
word  “poor”  because  we  have  been  under  control,  where 
our  option  on  sales  policy  was  at  least  limited,  but  I  see  the 
point  you  are  making,  and  I  feel  that  it  is  not  improper  to 
adjust  that  history  of  past  marketings  by  use  of  the  effective 
inventory.  I  agree  with  you  that  the  inventory,  the  effec¬ 
tive  inventory,  would  tend  to  correct  that  low*  record. 

By  Presiding  Officer  Shields : 

Q.  Following  that  same  line  of  reasoning,  as  I  recall  it, 
in  the  1939  allotment  hearing,  there  was  a  school  of  thought 
that  took  the  position  that  the  effective  inventory  shouldn’t 
be  given  much  weight,  because  it  was  almost  wholly  the  re¬ 
sult  of  sales  policy,  there  being  no  previous  control. 
153  You  could  say  the  same,  I  suppose,  in  a  modified  way, 
for  the  year  1939,  since  the  quotas  were  lifted  so  to 
the  extent  that  the  effective  inventory  on  January  1st,  1940, 
was  the  result  of  sales  policy  primarily.  That  same  factor 
would  be  present  now,  January  1st,  1941.  A.  That  is  cor¬ 
rect,  aside  from  the  fact  that  you  suggest  that  1939  repre¬ 
sents  a  situation  with  limited  control. 

Q.  That  is  right.  Now,  assuming  that  the  philosophy 
which  you  are  now  following  is  the  correct  one,  shouldn’t 
it  be  tempered  some  way  so  as  to  reflect  that  dash  of  sales 
policy  which  still  carries  over?  A.  Not  necessarily,  because 
any  history  which  you  may  use  on  past  marketings  and  past 
processings  will  involve  many,  many  factors,  one  of  which 
might  have  been  the  policy  of  the  processor  in  those  years. 
That  is  only  one  factor.  You  cannot  eliminate  it  from  the 
record.  We  are  compelled  to  use  a  record  of  the  processings 
and  of  marketings,  and  all  those  factors  are  given  effect  in 
that  record. 
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Q.  Well,  subject  to  tlie  point  which  Mr.  Nicholson  brought 
out,  that  effective  inventory  on  January  1st,  1941,  to  some 
extent  represents  unusually  high  yields,  and  to  some  extent 
represents  a  carry-over  of  previous  sales  policy  in  a  free 
period. 

Your  thought  is  that  effective  inventory  is  a  rather  re¬ 
liable  factor  to  use  as  the  basis  for  the  1941  allot- 

154  ment?  A.  Yes,  I  do. 

By  Presiding  Officer  Nicholson : 

Q.  Your  formula  gives  direct  weight  of  one-ninth  to  the 
1940  crop?  A.  The  1940  crop? 

Q.  Yes,  one-ninth.  A.  Yes,  I  believe  that  is  correct. 

Q.  Equal  to  the  1939  crop  and  tlie  1938  crop?  A.  That 
is,  you  mean  one-nintli? 

Q.  Yes,  equal  weight.  A.  Yes,  sir. 

Q.  In  view  of  the  very  great  importance,  or  what  might  be 
assumed  to  be  great  importance  of  the  most  recent  crop,  in 
building  up  the  effective  inventory  situation,  wouldn’t  it  be 
somewhat  reasonable  to  give  more  weight  to  the  most  recent 
year,  and  somewhat  less  weight  to  the  processings  in  the 
antecedent  years?  A.  There  would  be  merit  in  that  argu¬ 
ment,  Mr.  Nicholson,  I  would  think.  However,  if  we  go 
through  and  attempt  to  decide  on  a  purely  theoretical  basis 
the  weight  to  be  given  each  of  these  possible  factors  in  past 
history,  we  may  end  up  with  allotments  which  are  very 
definitely  inequitable,  and  I  feel  that  the  use  of  these  par¬ 
ticular  factors  with  the  weight  given  them  do  result  in 
equitable  allotments. 

155  I  don’t  mean  to  say  that  some  other  formula  can’t 
be  devised  that  will  do  equal  justice.  I  don’t  believe 

I  could  comment  on  the  acceptability  of  weighting  in  the  ab¬ 
stract,  of  weighting  any  one  of  these  factors  by  any  amount. 

By  Presiding  Officer  Bagwell: 

Q.  Mr.  Cottrell,  do  you  feel  that  the  amount  of  inventory 
at  January  1st  is  any  indication  of  the  processors’  ability 
to  market  during  the  current  year?  A.  I  would  say  under 
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a  quota  system  properly  administered  that  he  would  have 
opportunity  to  market  all  the  sugar  allotted  to  him,  and 
thus  would  have  the  ability  to  market  that  sugar.  Presum¬ 
ably,  there  is  a  place  in  the  market  for  any  allotment  which 
may  be  made  of  the  total  quota. 

Q.  Yes,  but  it  is  true  that  to  the  extent  to  which  he  had 
sugar,  that  he  would  have  ability  to  market  during  the  cur¬ 
rent  year?  A.  Yes,  sir. 

Q.  Even  if  processings  for  one  reason  or  another,  proc¬ 
essings  of  the  following  crop  were  very  poor?  A.  Yes. 

By  Presiding  Officer  Shields : 

Q.  I  think  Mr.  Bagwell  is  trying  to  have  you  relate,  or 
connect  up  the  factor  of  1941  effective  inventory  a  little 
more  directly  to  one  of  the  three  standards,  I  believe 

156  vou  call  them  secondary  standards  in  the  Act.  A. 
%  * 

Well,  I  could  only  repeat  what  I  have  said  before, 
that  the  significant  resultant,  if  you  want  to  put  it  that  way, 
of  all  of  that  history — 

Q.  You  would  say  it  is  sort  of  a  leveling  factor?  A.  Yes. 

Bv  Presiding  Officer  Nicholson: 

Q.  Among  the  primary  standards  which  you  cited  would 
be  included  equitable  opportunity  to  market  sugar,  and  you 
have  referred  to  the  status  of  each  company  in  the  business. 

When  vou  make  that  kind  of  a  reference,  do  vou  refer 
to  the  historical  share  of  the  market  that  each  company 
had,  or  its  historical  position  as  of  January  1st,  1941,  with 
respect  to  sugar  on  hand  ?  A.  My  remarks,  taken  in  connec¬ 
tion,  in  the  connection  with  which  they  were  made,  Mr. 
Nicholson,  were  intended  to  refer  to  the  position  of  the 
processor  historically  in  the  sugar  market. 

Q.  And  you  have  taken  1939  as  the  gauge?  A.  I  have 
taken  that  as  one  measure. 

Q.  As  one  gauge?  A.  Yes,  sir. 

Presiding  Officer  Bagwell :  Are  there  any  other  questions 
from  the  floor? 

Mr.  Rav :  May  I  ask  one  more  question  ? 

157  Presiding  Officer  Bagwell:  Yes. 
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By  Mr.  Ray : 

Q.  Mr.  Cottrell,  Mr.  Shields  asked  you  if — in  these  words, 
I  think — if  the  formula  should  not  temper,  or  involve,  I  sup¬ 
pose  he  means,  in  some  degree  a  sales  policy  which  might 
have  resulted  in  one  of  the  past  years  in  a  low  market,  and 
I  would  like  to  inquire  whether  the  inclusion  of  the  aver¬ 
age  past  three  years’  marketings  does  not  give  effect  to 
that,  at  least  to  some  degree?  A.  Yes.  If  I  may  state  in 
this  wav,  Mr.  Ray,  that  assuming  that  a  company  was  negli¬ 
gent  or  lax  in  its  marketing  policy  in  one  of  the  past  three 
years,  that  would  be  given  effect  in  this  proposed  recom¬ 
mended  formula. 

Q.  Then  let  me  inquire  further  whether  you  have  in  mind 
in  proposing  this  formula  the  fact  that  last  year  you  were 
operating  under  limited  marketing  allotment  and  unlimited 
production?  A.  Yes. 

Q.  Will  you  state  whether  the  fact  that  you  operate  under 
a  limited,  under  limited  and  restricted  marketing,  and  under 
unlimited  production  is  not  likely  to  produce  a  large  effec¬ 
tive  inventory?  A.  There  is  no  question  about  it. 

Q.  And  do  you  have  that  fact  in  mind  -when  you  assign 
one-third  weight  to  effective  inventory  in  your  pro- 
158  posed  formula?  A.  Yes,  sir. 

Q.  Do  you  have  this  in  mind,  that  if  by  reason  of 
unrestricted  production  and  limited  sales  you  reach  the  be¬ 
ginning  of  the  following  year  with  a  large  inventory,  that 
you  are  then  in  a  position  to  market  sugar,  and  that  your 
ability  to  market  is  increased  by  the  fact  that  you  have  that 
sugar,  assuming  that  you  are  permitted  to  sell  it?  A.  That 
is  correct. 

Presiding  Officer  Shields:  Mr.  Ray,  I  wonder  if  we 
shouldn’t  make  it  a  little  clearer  on  the  record  that  when  we 
speak  of  limited  marketing  in  1939,  you  mean  that  the  mar¬ 
keting  quota,  the  marketing  allotments  were  effective  until 
September? 

Mr.  Ray:  I  didn’t  refer  to  1939.  I  was  talking  about 
1940. 


00 


Presiding  Officer  Shields :  Oh,  I  see. 

Mr.  Moroney:  Mr.  Bagwell,  I  have  another  question. 
Presiding  Officer  Bagwell :  Mr.  Moroney. 

By  Mr.  Moroney : 

Q.  I  would  like  to  have  Mr.  Cottrell  say  again,  if  he  hasn’t 
already  said  it,  why  he  has  given  three  times  the  weight  to 
effective  inventory  as  he  does  for  1940  processings?  A.  I 
think  I  answered  that  question  in  a  very  general  way,  Mr. 
Moroney,  by  saying  I  didn’t  care  to  discuss  in  the 

159  abstract  the  use  of  any  one  individual  factor  here, 
and  a  particular  weight  to  give  to  it,  that  there  have 

been  certain  factors  chosen,  certain  weights  given  them,  and 
that  I  believe  the  final  calculated  allotments  are  fair  and 
equitable,  and  that  other  formulas  could  be  chosen,  and 
other  weights  given  other  factors. 

Q.  My  reason  for  asking  that  question  was  solely  to  bring 
out  the  fact  that  there  is  in  your  formula,  there  is  three 
times  the  weight  given  to  the  1941  effective  inventory  as 
there  is  to  the  most  recent  processing  year.  A.  Yes. 

Mr.  Ray:  May  I  ask  the  witness  a  question  in  connec¬ 
tion  with  that? 

Presiding  Officer  Bagwell :  Yes. 

By  Mr.  Ray : 

Q.  I  think,  Mr.  Cottrell,  in  presenting  your  exploratory 
formula,  you  have  in  formula  No.  4,  in  Table  3,  a  projected 
marketing  allotment  based  entirely  on  1940  production.  A. 
That  is  correct. 

Q.  And  is  it  your  opinion  that  the  result  was  inequitable 
if  the  marketing  allotment  were  distributed  on  that  basis 
among  all  the  processors?  A.  The  resulting  market  allot¬ 
ments  appeared  to  me  inequitable. 

Presiding  Officer  Bagwell :  Any  other  questions? 

160  (No  response.) 

Presiding  Officer  Bagwell:  We  will  take  a  five- 
minute  recess  at  this  point. 

(A  short  recess  was  taken.) 
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Presiding  Officer  Bagwell :  Please  be  seated,  gentlemen, 
and  we  will  proceed. 

Mr.  Benidt  would  like  to  make  a  correction  in  his  testi¬ 
mony  given  this  morning. 


B.  H.  Benidt  called  as  a  witness,  being  previously  duly 
sworn,  testified  further  as  follows: 

Mr.  Benidt:  In  answer  to  a  question  this  morning  by 
Mr.  Ray  of  the  Amalgamated  Sugar  Company,  relative  to 
what  constituted  effective  inventories,  I  answered  incor¬ 
rectly. 

The  answer  should  have  been  that  the  effective  inven¬ 
tories,  or  the  figures  obtained  under  the  heading  1941,  in 
Exhibit  No.  2,  were  the  total  of  two  items,  namely,  actual 
sugar  on  hand,  January  1st,  1941,  and  sugar  either  made 
or  to  be  made  after  January  1st,  from  sugar  beets  planted 
from  November  1st,  1939,  through  October,  1940. 

That  is  all  I  have. 

Mr.  Rav:  May  I  ask  Mr.  Benidt  one  question  about  an¬ 
other  matter? 

Presiding  Officer  Bagwell:  All  right. 

161  By  Mr.  Ray: 

Q.  On  Exhibit  No.  3,  there  is  reference  made  to  the  ex¬ 
clusion  in  the  production  figures  of  certain  non-proportion- 
ate  share  of  sugar.  That  is  in  footnote  1  at  the  bottom. 
A.  Yes. 

Q.  The  non-proportionate  share  of  sugar  was  excluded 
from  production  figures,  and  I  would  like  to  inquire  whether 
it  was  likewise  excluded  from  the  sales  figures,  or  effective 
inventory  figure?  A.  The  marketings  that  are  shown  are 
the  actual  marketings  of  each  company. 

Q.  What  I  am  getting  at  is  to  leam  whether  non-propor¬ 
tionate  sugar  was  sold  in  1939  after  suspension  of  orders, 
and  then  correctly  given  either  in  the  sales  marketing  for 
that  year,  or  in  the  effective  inventory  of  sugar  produced 
from  the  non-proportionate  share  acreage  ?  A.  The  sugar 
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produced  from  the  non-proportionate  share  acreage  is  in¬ 
cluded  in  the  effective  inventory. 

Mr.  Wiley  Blair:  January,  1941? 

Mr.  Benidt:  Right. 

Mr.  Wiley  Blair :  Mr.  Bagwell,  while  Mr.  Benidt  is  on  the 
stand,  I  would  like  to  ask  one  question. 

Presiding  Officer  Bagwell :  All  right. 

By  Mr.  Wilev  Blair : 

Q.  There  has  been  some  discussion  here  with  the 

162  last  witness  of  years  to  which  proportionate  shares 
pertain,  and  also  years  on  which  there  were  restric¬ 
tions  on  marketing. 

In  the  Exhibits  3  and  4  that  the  government  has  put  in,  I 
would  like  for  Mr.  Benidt  to  identify  for  the  record  the 
years  in  which  proportionate  shares  pertained  for  Exhibit  3. 
A.  Well,  proportionate  shares  pertained  to  the  1937,  1938, 
1939  and  1940  crops  shown  on  Exhibit  No.  3,  and  as  ex¬ 
plained  by  footnote  1. 

Q.  Yes.  Now,  then,  also  may  I  ask  on  the  Exhibit  No.  4 
“Marketings,”  there  are  six  years  there.  Can  you  identify 
which  years  there  were  complete  restrictions,  and  which 
years  there  were  no  restrictions  on  individual  company  mar¬ 
ketings?  A.  Well,  starting  with  1940,  there  were  restrictive 
marketing  allotments. 

Q.  May  I  ask  right  there  when  those  allotments  were 
known?  I  might  say  the  meeting  in  Denver  was  February 
22nd. 

Presiding  Officer  Shields:  I  think  the  date  of  publica¬ 
tion  was  given. 

Mr.  Wiley  Blair:  They  were  known  among  the  proces¬ 
sors  who  were  agreed  to  those  on  February  22nd. 

Presiding  Officer  Shields:  All  right,  if  that  is  your  tes¬ 
timony. 

Mr.  Benidt:  Of  course,  technically,  they  weren’t 

163  actually  known. 

Mr.  Wiley  Blair:  Until  the  finding. 
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Mr.  Benidt :  Until  the  finding,  which  was  sometime  later 
than  the  Denver  hearing.  Restrictive  marketing  allotments 
applied  in  1939  until  September. 

Bv  Mr.  Wilev  Blair: 

Q.  Was  that  September  11th?  A.  Yes.  September  11th, 
at  which  time  Title  2  of  the  Act  was  suspended  by  Presi¬ 
dential  proclamation,  which,  of  course,  was  done  in  accor¬ 
dance  with  the  authority  in  the  Act. 

In  1938,  no  restrictive  marketing  allotments  were  in  effect. 
Likewise,  for  1937;  likewise,  for  1936,  and  in  ’35,  yes  and 
no. 

As  I  remember,  there  were  marketing  allotments  in  ef¬ 
fect,  but  they  were  continually  adjusted  as  we  went  through 
the  year,  so,  in  effect,  you  could  properly  say,  I  believe,  that 
any  company  could  have  sold  in  that  year  any  sugar  that 
they  wanted  to,  or  any  sugar  up  to  their  capacity  to  sell, 
rather. 

164  I  should  explain  that  in  connection  with  answer¬ 
ing  the  first  question  of  Mr.  Blair’s  about  which  years 
or  to  which  crops,  proportionate  share,  pertained,  that  they 
pertained  to  the  1937,  1938,  1939  and  1940  crops,  but  were 
restrictive  or  limiting  in  effect  in  the  year  1939  only. 

Mr.  Foerster :  May  I  ask  him  to  explain  that  a  little  more 
fully,  for  the  purposes  of  the  record? 

Presiding  Officer  Bagwell:  Yes. 

The  Witness:  Well,  for  1937,  for  the  1937  crop  propor¬ 
tionate  share  as  a  condition  for  payment  were  excluded  by 
the  Act  itself.  For  the  1938  crop,  the  Secretary  deter¬ 
mined  that  the  proportionate  share  for  each  farm  would  be 
the  acreage  planted  to  sugar  beets,  and  for  1940,  a  similar 
or  like  decision  was  made.  For  1939,  acreage  allotments 
that  could  be  termed  limiting  or  restrictive  were  in  effect. 

By  Mr.  Hale : 

Q.  Mr.  Benidt,  in  connection  with  your  testimony  with 
respect  to  effective  inventories,  I  believe  you  said  that  the 
estimated  processings  included  in  that  figure  were  the  esti- 


59 


mated  processings  from  sugar  planted  prior  to  October  1, 
1940.  A.  Correct. 

Q.  From  your  past  experience,  can  you  tell  when  it  is 
likely  that  we  might  anticipate  that  the  processings 

165  will  be  completed,  that  is,  those  processings  to  which 
effect  has  been  given  in  your  1940  production  figures, 

and  your  inventory  figures?  A.  Well,  not  later  than  the 
15th  of  July.  If  that  isn’t  correct,  those  people  who  have 
this  late  production  can  correct  me. 

Mr.  Wiley  Blair :  That  is  a  little  late.  I  would  say  around 
the  15th  of  June. 

Mr.  Hale:  One  more  question. 

By  Mr.  Hale : 

Q.  And  also  from  your  experience,  it  is  likely  that  some 
California  sugar  companies  will  during  the  month  of  July 
commence  processings  of  sugar  which  will  not  be  included 
in  1940  production  figures,  but  which  will  be  reflected  in 
1941  figures,  1941  production  figures,  is  that  correct?  A.  Of 
course,  I  couldn’t  state  a  company  policy  as  to  when  they 
might  start  processing.  It  is  anticipated,  however,  that  in 
view  of  the  limited  acreage  distributed  for  the  1941  crop  I 
could  reasonably  assume  that  the  processing  may  not  start 
until  August. 

Q.  Let  me  ask  this  question.  In  the  year  1940,  there  were 
processings  commenced  in  July  by  California  companies 
■which  were  included  in  1940  figures,  as  distinguished  from 
1939  figures  ?  A.  I  think  that  is  correct. 

166  Mr.  Hale:  That  is  all. 

Presiding  Officer  Bagwell:  That  is  all. 

(Witness  excused) 

Presiding  Officer  Bagwell:  I  will  ask  the  next  witness  to 
come  forward. 

Mr.  Carey:  Mr.  Chairman,  if  no  one  else  wants  at  the 
moment  to  come  forward,  I  -would  be  glad  to  say  what  I 
have  to  say  on  the  subject,  for  the  National  Sugar  Manu¬ 
facturing  Company. 
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Presiding  Officer  Bagwell:  All  right,  suppose  you  come 
forward  and  be  sworn. 


Francis  King  Carey,  called  as  a  witness  herein,  being 
first  duly  sworn,  testified  as  follows : 

Presiding  Officer  Bagwell:  All  right,  suppose  you  go 
ahead,  Mr.  Carey.  Will  you  state  your  name?  And  the 
company  you  represent  ? 

The  Witness:  My  name  is  Francis  King  Carey,  607  Cal¬ 
vert  Building,  Baltimore,  Maryland.  I  am  the  president  of 
The  National  Sugar  Manufacturing  Company,  a  small  single 
beet  sugar  plant  located  at  Sugar  City,  in  Crowley  County, 
Colorado,  with  a  slicing  capacity  of  from  875  ton  today  to 
S90  ton  today,  with  a  total  capacity  of  approximately  200,000 
bags  a  vear. 

The  difficulties  which  our  little  company  has  under 
167  this  quota  system  are  very  easily  explained.  Begin¬ 
ning  with  1930,  our  main  beet  territory  of  Crowley 
County  was  subject  to  a  very  tragic  drouth  which  made  it 
almost  impossible  for  the  company  to  operate,  and  as  it 
was  carrying  its  current  expenses  and  overhead  during  a 
period  of  about  eight  years,  it,  without  any  fault  of  its  own, 
because  of  the  want  of  irrigation  water,  made  a  loss  of  ap¬ 
proximately  half  a  million  dollars,  which  to  a  little  com¬ 
pany  like  ours  is  rather  a  gigantic  amount  of  money. 

Instead  of  lying  down  to  the  situation,  we  managed  to 
finance  a  tunnel  through  the  Rocky  Mountains  about  four 
miles  long,  reaching  the  head  waters  of  the  Colorado  River, 
and  in  1939,  for  the  first  time,  at  the  end  of  this  drouth 
season,  we  had  conquered  the  drouth  with  this  trans-moun¬ 
tain  water,  and  began  anew  in  1939  a  normal  factor  cam- 
paign,  and  manufactured  in  1939  183,000  bags  of  sugar. 

In  1940,  we  manufactured  178,310  bags  of  sugar,  or,  for 
the  two  years,  an  average  of  approximately  180,000  bags, 
which,  normally  speaking,  would  be  our  crop  for  the  future. 

For  the  1940  campaign  it  is  perfectly  true  that  our  com¬ 
pany  agreed  to  a  quota  for  1940  of  158,991  bags,  and  we  all 
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know  how  we  signed  that  quota.  I  believe  our  company 
was  the  last  one  to  sign,  and  neither  its  president  nor 

168  any  of  his  associates  are  in  the  habit  of  holding  up 
the  affairs  of  their  friends,  but  we  practically  signed, 

not  exactly  our  death  warrant,  but  something  like  it,  be¬ 
cause,  as  a  matter  of  fact,  having  a  quota  of  only  158,000 
bags,  and  having  carried — I  am  using  round  figures — and 
having  a  1940  carry-over  of  154,000  bags,  we  were  put  in  a 
rather  foolish  position  for  one-fourth  of  our  year  of  only 
being  able  to  dispose  of  a  little  over  about  4800  bags  of  our 
crop  of  178,000  bags. 

There  was  but  one  thing  that  could  happen  then,  that  if 
we  could  only  carry  over — as  we  made  178,000  bags  and 
could  only  sell  4800  bags,  that  from  no  fault  of  ours,  but 
because  the  Government  had  dictated  it  to  us,  that  we  were 
in  the  position  one-quarter  of  the  year  of  being  unable  to 
dispose  of  our  sugar  in  the  ordinary  routine  which  we  had 
been  following  for  a  great  many  years,  namely,  of  selling 
to  our  sixty  or  more  established  customers  their  needs  dur¬ 
ing  the  period,  so  you  can  easily  imagine  what  that  meant, 
what  that  necessitated  for  our  little  company;  that  as  we 
had  to  have  sugar,  and  be  able  to  sell  sugar  to  our  custom¬ 
ers  during  October,  November,  and  December,  the  only  pos¬ 
sible  way  that  we  could  have  that  sugar  would  be  by  carry¬ 
ing  1939  sugar  into  the  fall  period,  which  we  did,  and  in  our 
agreement  with  our  farmers,  in  order  to  meet  the  sit- 

169  uation,  which  I  suppose  most  of  you  have,  of  settling 
with  your  farms  on  the  1st  of  October  period,  that  our 

farmers  agreed  that  they  would  average  the  sugar,  knowing 
that  we  had  to  carry  it  over. 

Now,  Mr.  Chairman,  I  am  going  to  be  as  brief  as  I  pos¬ 
sibly  can,  because  I  propose  to  file  a  brief  at  the  conclusion 
of  the  arguments,  and  let  me  get  my  situation  before  you 
in  a  very  simple  way. 

It  goes  without  saying  that  I  wouldn’t,  before  my  friends 
and  associates  here  of  the  last  forty  years  or  more,  that  I 
wouldn ’t  take  the  time  with  a  little  company  like  ours  manu¬ 
facturing  less  than  half  of  one  per  cent  of  the  total  beet 


62 


sugar  production,  if  I  didn’t  feel  that  a  company  that  has 
been  in  existence  for  forty  years  was  entitled  to  consider¬ 
ation,  entitled  to  the  consideration  of  the  United  States 
Government,  if  that  consideration  was  necessary  to  prevent 
the  Government  from  putting  it  to  sleep. 

I  don ’t  think  that  there  is  anybody  in  the  Government  or 
anybody  among  my  associates  that  has  the  slightest  desire 
of  taking  the  responsibility  of  putting  out  of  business  a 
small  plant  which  has  reached  the  position  it  is  in  from  the 
Government’s  own  method  of  handling  the  beet  sugar  in¬ 
dustry  without  the  slightest  fault  of  its  own  of  any  kind, 
so  far  as  it  was  anybody4  s  fault,  it  was  the  act  of  God. 

170  Now,  what  has  happened  is  that  it  is  absolutely 
necessary  for  our  company  to  sell,  both  to  borrow  on 

and  sell  every  bag  of  this  173,000  bags  of  sugar  of  our  effec¬ 
tive  inventory  of  January  1st.  There  is  no  way  on  the  face 
of  the  earth  that  we  can  get  money,  our  operating  capital 
having  been  wiped  out  by  the  drouth,  which  we  weren’t  re¬ 
sponsible  for,  and  which  we  have  bravely  gone  ahead  and 
cured — at  the  moment  there  is  no  way  of  operating  our 
plant  or  paying  our  farmers  out  of  anything  but  loans  on 
our  sugar,  and,  finally,  the  equity  in  our  sugar  after  it  is 
sold. 

There  isn’t  any  one  of  these  formulas  that  have  been  sug¬ 
gested  which  I  have  seen  which  gives  us  a  quota  for  1941 
which  leaves  less  than  20,000  bags  of  our  sugar,  or  100,000 
bags  of  our  sugar  more  or  less  dead  on  our  hands  that  we 
simply  can’t  sell,  and  I  haven’t  given  up  trying  to  borrow 
on  it,  but  you  know  perfectly  well  if  it  can’t  be  sold  in  1942, 
that  it  is  under  restraint. 

I  have  a  feeling  that  the  application  of  a  quota,  any  quota 
that  has  been  suggested  to  our  company,  or  to  any  company 
that  is  in  the  same  position,  namely,  a  single  plant  company 
operating  without  any  relation  to  any  other  companies  ex¬ 
cept  as  an  honorable  competitor,  that  it  is  not  in  a  class 
with  the  groups  of  companies  that  can  handle  a  situation 
in  a  very  much  simply  way  than  a  single  plant  corn- 

171  pany  can. 
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A  single  plant  company  can’t  go  out  of  existence 
and  start  up  again.  That  is  all  there  is  to  it.  Groups  of 
plants  can  shut  down  one  plant,  and  in  some  way  carry  their 
beets  to  a  neighboring  plant,  or  in  some  way  adjust  it.  A 
single  plant  can’t  do  it,  and  the  result  of  it  is  also  that  if  a 
single  plant  is  not  allowed  to  make  money,  is  not  allowed  to 
finance  itself  and  conduct  its  business  affairs,  that  it  simply 
can’t  exist,  while  the  groups  of  companies,  with  groups  of 
plants,  haven’t  that  adjustment,  that  may  be  an  embarrass¬ 
ment  and  worry  and  loss  to  them,  but  they  are  not  put  in  a 
desperate  position  of  not  being  able  to  operate  at  all. 

In  other  words,  a  single  plant  shut  off  from  using  what  it 
has  in  a  legitimaate  way  with  its  fixed  charges  and  over¬ 
head  to  a  large  extent  running  on,  it  simply  invites  destruc¬ 
tion  for  it  to  stop  at  all. 

Now,  in  conclusion,  I  am  going  to  suggest,  I  am  going  to 
ask  the  committee  whether  it  wouldn’t  be  fair  to  do  some 
form  of  classification,  to  take  the  single  plant  companies 
with,  say,  more  or  less  a  maximum  capacity  of  200,000  bags, 
or  250,  the  single  plant  company,  and  put  them  in  a  position 
where  they  can  be  permitted  to  carry  over  their  inventories 
without  restraint. 

172  Now,  when  it  comes  down  to  hard  pan,  I  needn’t 
tell  your  committee  that  I  am  not  much  of  a  mathema¬ 
tician  and  I  have  done  very  little  adding  or  subtracting,  but 
the  substance  of  the  situation  is  that  there  are  about  seven 
companies  which  are  manufacturing  somewhere  in  the  neigh¬ 
borhood  of  85  to  90  per  cent  of  all  the  beet  sugar  that  is 
made  in  the  United  States,  and  that  leaves  seven  or  eight  or 
nine  little  companies  who  are  struggling  for  existence  under 
extraordinarily  difficult  circumstances,  keeping  up  the 
standards  of  the  industry,  making  as  good  sugar  as  is  made 
in  the  world,  as  good  sugar  as  any  of  the  big  plants  are 
making,  and  which  are  in  a  different  position  from  the  group 
of  large  companies  who  are  really  taking  it  all.  As  I  say,  we 
only  manufacture  about  less  than  one  half  of  one  per  cent 
of  the  product  in  this  country.  The  difference  of  eighteen 
or  twenty  thousand  bags  of  sugar  in  my  case,  for  instance, 
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to  enable  me  to  conduct  my  business,  spread  among  32,000,- 
000  bags,  nobody  would  feel  it,  and  it  would  save  the  situa¬ 
tion. 

I  don’t  want  you  to  feel  that  I  am  talking  to  a  group  of 
people  and  taking  a  selfish  position.  It  is  in  some  sense  a 
selfish  position,  but,  if  you  go  over  the  history  of  our  com¬ 
pany,  maybe  it  doesn’t  seem  so  selfish  after  all. 

I  cannot  but  stop  here  to  express  my  gratitude  to 

173  Mr.  Kemp,  Mr.  Blair  and  Mr.  Wilds,  and  the  heads 
of  other  big  companies  that  have  been  working  so 

hard  and  so  unselfish  for  the  general  interest,  but,  before 
there  was  any  Holly  Company,  before  there  was  any  Great 
Western  Company — I  mention  it  laughingly,  most  of  you 
were  in  private  schools,  or  maybe  still  otherwise  engaged, 
and  about  forty  years  ago,  the  great  burden  of  the  building 
up  and  protection  of  the  beet  sugar  business  practically  fell 
on  the  shoulders  of  Henry  Oxnead,  then  of  the  American 
Beet  Sugar  Company,  and  myself,  and  we  fought,  bled,  and 
died  together  for  fifteen  years,  working  the  souls  out  of  our 
body  to  keep  the  company  from  going  to  pieces.  That  is 
not  minimizing  all  the  splendid  work  that  Mr.  Kemp  and 
Mr.  Blair  and  all  of  you  did.  I  just  happen  to  know  more 
about  that  than  most  of  the  people  here. 

You  needn’t  believe  that  because  one  of  them  says  some¬ 
thing  hardboiled  that  it  is  directed  to  their  own  employer, 
because  I  know  of  generous  and  splendid  services  rendered 
the  industry  by  Mr.  Blair  and  Mr.  Kemp  and — well,  espe¬ 
cially  those  three  who  are  my  main  competitors. 

I  know,  because  I  have  spent  so  much  time  in  Washington 
with  the  eastern  people,  I  know  what  they  have  done,  so  it 
would  be  silly  of  me  to  make  so  much  of  the  work  I  have 
done,  but  it  is  true  that  the  little  companies  fought  the 
battles  of  you  big  companies.  There  wouldn’t  have 

174  1  been  any  Holly  Company  and  any  Great  Western 
1  Company  if  the  beet  sugar  business  had  not  been 

taken  care  of  twenty  years  before  they  came  into  existence, 
and  if  I  am  asking  a  favor  of  the  rest  of  the  industry,  I 
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don’t  think  it  is  an  unfair  thing  to  say  our  little  company 
has  not  sat  on  its  hind  legs  and  whimpered  and  played  the 
baby  act.  It  has  worked  hard  to  maintain  the  standard  of 
sugar  in  this  country. 

That  is  my  little  that  I  have  got  to  say  upon  the  subject, 
and  I  thank  you  for  listening  to  me.  I  am  grateful  for  the 
smiling  good  wall  of  everybody,  for  the  feeling  that  I  have 
that  in  the  last  forty  or  fifty  years  of  my  life,  if  nobody 
will  laugh,  and  I  want  to  continue  to  work  as  hard  as  I  can 
to  help  everybody,  but  I  can’t  perform — I  mean  our  com¬ 
pany,  when  I  use  the  personal  pronoun,  and  I  oughtn’t  to 
use  it,  but  I  am  referring  to  my  son  and  my  manager  and 
my  auditor.  We  can’t  perform  economic  miracles,  and  if 
the  government  goes  to  work,  and  when  a  little  company  in 
good  faith  has  done  its  fair  share,  has  worked  hard  to  keep 
up  standards,  don’t  anybody  throw  a  rock  at  me  when  I  say 
that  we  have  almost  led  the  character  of  sugar  in  this 
country. 

Although  I  think  Mr.  Blair’s  company,  the  Holly  Com¬ 
pany,  was  really  the  first  to  set  the  high  standard  of  beet 
sugar,  and  today  the  cane  sugar  people  will  tell  you — I  see 
them  and  I  know  them  all — that  they  look  with  a  bit 
175  of  jealously  on  the  fact  that  the  beet  sugar  of  the 
United  States  is  making  the  finest,  the  most  beautiful, 
the  purest  and  the  whitest  sugar  made  in  the  world  today, 
I  know  what  I  am  talking  about. 

Mr.  Chairman,  if  you  wall  try  to  find  some  way,  surely  it 
is  not  fair  or  efficient  or  equitable  to  adopt  any  policy  which 
puts  a  company  that  has  been  the  subject  of  tragedy,  which 
it  is  not  responsible  for  in  any  way,  to  put  it  out  of  existence. 
It  is  perfectly  possible  as  a  matter  of  law,  if  you  won’t 
mind  me  speaking  as  one  that  knows  something  about  legal 
questions,  that  it  is  perfectly  possible  as  a  matter  of  law  for 
your  committee  to  say  that  so  far  as — using  rough  figures 
for  the  minute — that  so  far  as  affects  the  class  that  have  no 
protection  of  the  group  system  at  all,  that  if  their  inventory 
is  less  than  200,000  bags,  that  they  may  be  permitted  to  sell 
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their  inventory  and  not  be  subject  to  these  restrictions, 
which  will  take  their  sugar,  a  large  part  of  our  sugar  out  of 
existence,  so  far  as  financing  is  concerned.  I  don’t  know 
whether  it  is  fair  to  say,  because  it  might  be  the  case  with 
my  little  company,  and  it  might  not  be  with  some  other 
smaller  companies,  but  if  your  operating  capital  is  wiped 
out,  and  I  am  thankful  to  say  that  we  hope  to  begin  this 
year  to  build  it  back  again,  but  if  your  operating  capital  is 
wiped  out,  you  have  no  quick  assets  with  which  to 
176  borrow  from  banks  in  the  orderly  discount  line,  and 
your  resources  depend  entirely  on  two  things  then, 
the  money  we  can  borrow  from  our  sugar,  and  the  equity  we 
get  in  our  sugar  as  we  sell  it,  and  it  is  absolutely  necessary 
for  us  to  have  both  those  things. 

If  anybody,  the  United  States  government,  or  anybody 
else,  wants  to  put  the  little  companies  to  sleep,  for  God’s 
sake,  why,  let’s  put  them  to  sleep  and  be  done  with  it.  I 
will  get  out  of  it,  if  I  have  to,  but  I  don ’t  know  whether  the 
United  States  government  has  got  the  spirit  to  destroy 
these  smaller  companies.  I  don’t  think  nobody  can  really 
fool  me  in  my  young  middle  age — now,  nobody  has  any  right 
to  laugh  under  those  circumstances — about  the  attitude  of 
my  competitors  and  my  friends.  I  don’t  believe  any  one  of 
the  big  companies,  the  Great  Western  or  Holly  or  American 
Crystal,  my  main  competitors,  want  to  see  me  put  to  sleep. 

Presiding  Officer  Shields :  Mr.  Carey,  will  you  be  a  little 
more  specific?  As  to  your  proposal,  I  take  it  that  it  is  in 
the  case  of  small  companies  like  yourselves,  regardless  of 
the  formula  which  the  government  might  adopt,  that  you 
would  like  to  see  worked  out  under  the  limitation  of  the  law 
a  gadget  or  a  proposal  that  the  allotment  for  small  com¬ 
panies  in  1941  would  in  no  event  be  less  than  their  effective 
inventory. 

Mr.  Carey:  Provided  it  don’t  exceed  200,000  bags 
or  250,000. 
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By  Presiding  Officer  Shields : 

Q.  I  assumed,  when  we  were  speaking  about  small  com¬ 
panies,  you  would  define  a  small  company  as  one  with  about 
an  inventory  of  that  size.  I  take  it  that  is  the  essence  of 
your  proposal?  A.  That  is  the  whole  thing. 

Q.  If  the  effective  inventory  factor  should  be  taken  into 
account  in  our  recommendations,  any  suggestions  by  you  or 
other  representatives  of  your  company — you  might  not  be 
familiar  with  mathematics,  as  you  say  you  are  not — who 
could  suggest  a  reasonable  classification  or  a  reasonable 
differential  in  the  treatment  of  that  faculty  for  small  com¬ 
panies  as  compared  with  large  companies,  would  be  appre¬ 
ciated.  A.  That  is  what  I  was  proposing  to  do  in  a  short 
brief  that  I  would  file.  Now,  just  one  word  and  I  am 
through,  because  I  don’t  want  to  waste  the  time  of  you 
people  in  what  is  relatively  an  unimportant  little  company, 
but  I  read  the  Act  of  1937  over  and  over  and  over  again. 
I  can’t  believe  that  it  was  meant  to  injure  the  beet  sugar 
business.  It  was  meant  to  support  it.  I  just  wonder 
whether  some  of  you,  the  larger  companies,  whether 
you  won’t  yourselves  realize  that  it  isn’t  necessari¬ 
ly  the  larger  companies  that  can  do  the  most  for 
178  the  beet  sugar  industry,  but  that  it  is  the  industry  as 
a  whole.  That  the  industry  should  be  for  political 
purposes,  if  you  want  to  put  it,  and  for  practical  purposes, 
that  it  should  be  extended  throughout  the  United  States; 
that  those  of  you  who  have  relations  with  their  own  senators 
or  their  own  members  of  Congress,  and  who  have  gained  the 
confidence  as  we  have,  of  the  Department  of  Agriculture, 
that  neither  the  government  nor  our  big  competitors  will 
feel  that  they  would  be  any  better  off  if  a  company  which 
claims  that  it  is  a  constructive  institution  is  given  a  chance 
to  transact  its  business  without  being  so  embarrassed  by 
artificial  quotas  as  to  find  it  practically  impossible  to  oper¬ 
ate. 

I  thank  you  very  much  for  listening  to  me. 

Presiding  Officer  Shields :  Thank  you,  Mr.  Carey. 


68 


Presiding  Officer  Bagwell:  Will  the  next  witness  come 
forward  ? 

Mr.  Foerster:  Mr.  Bagwell? 

Presiding  Officer  Bagwell:  Mr.  Foerster,  will  you  be 
sworn,  please. 

Mr.  Foerster:  I  would  like  to  introduce  a  document  in 
evidence,  and  I  would  like  to  be  sworn. 


Roland  C.  Foerster  called  as  a  witness,  being  first  duly 
sworn,  testified  as  follows: 

179  Mr.  Foerster:  My  name  is  Roland  C.  Foerster, 
representing  Spreckels  Sugar  Company.  I  have  a 

document  here,  which  I  would  like  to  have  marked  as  the 
next  numbered  exhibit. 

(Handing  document  to  Presiding  Officer  Bagwell.) 
Presiding  Officer  Bagwell:  This  is  the  stipulation  that 
was  entered  into  last  year? 

Mr.  Foerster:  I  think  I  should  say  this  is  a  stipulation 
that  was  entered  into  last  year  at  the  time  that  the  stipula¬ 
tion  was  made  with  respect  to  the  determination  of  market¬ 
ing  allotments,  and  it  was  not  part  of  the  record  at  that  hear¬ 
ing,  but  it  was  an  expression  by  all  the  interested  parties 
at  that  hearing  as  to  the  character  and  the  nature  of  the 
stipulation  which  was  filed  as  part  of  the  government  record, 
and  I  offer  that  document  in  evidence.  I  think  everybody 
in  the  room  is  familiar  with  its  contents. 

Presiding  Officer  Bagwell :  I  wont  if  you  would  mind  ex¬ 
plaining,  Mr.  Foerster,  what  your  purpose  is  in  offering 
this? 

Mr.  Foerster:  Well,  my  purposes  are  of  a  very  general, 
rather  than  a  specific  nature.  The  contents  of  that  docu¬ 
ment  indicate — 

Presiding  Officer  Shields :  I  -would  rather  not  have  you 
indicate  what  that  document  is  about.  If  I  under- 

180  stand  it,  from  looking  at  it,  it  had  something  to  do 
with  the  reasons  why  you  entered  into  a  stipulation 

last  year,  -which  the  Secretary  later  used  as  the  basis  for 


69 


his  allotment.  As  I  understand  it,  the  agreement  which  you 
entered  into  speaks  for  itself,  and  the  reasons  why  you  en¬ 
tered  into  that  agreement  seem  to  me  to  be  unimportant. 

Mr.  Foerster:  That  is  correct. 

Presiding  Officer  Shields:  And  have  no  bearing.  For 
that  reason,  I  see  no  reason  why  the  stipulation  which  you 
may  or  may  not  have  entered  into  outside  of  the  one  which 
was  put  in  the  record  last  ver,  has  any  material  bearing 
here. 

Mr.  Foerster:  Well,  my  position  is  this,  without  stating 
all  its  contents  specifically,  that  it  characterizes  the  deter¬ 
mination  of  last  year,  in  so  far  as  the  parties  who  stipulated 
to  that  determination  are  concerned,  and  it  seems  to  me  it  is 
competent  evidence  in  this  hearing,  should  the  marketing 
allotments  of  last  year  be  taken  into  account  in  reviewing 
this  testimony. 

Presiding  Officer  Bagwell:  You  did  agree  last  year  in 
this  stipulation,  which  formed  the  basis  of  the  Secretary’s 
action,  that  the  allotments  recommended  were  fair,  didn’t 
you? 

Presiding  Officer  Shields:  Were  fair,  efficient  and  equi¬ 
table. 

181  Mr.  Foerster:  I  think  there  was  a  recital  to  that 
effect. 

Presiding  Officer  Shields :  There  was  a  stipulation. 

Mr.  Foerster :  There  was  a  stipulation,  yes. 

Presiding  Officer  Shields :  It  seems  to  me  that  speaks  for 
itself,  and  the  reason  you  entered  into  that  stipulation,  for 
the  purpose  of  the  record  is  unimportant. 

Mr.  Foerster:  Do  I  understand  that  the  Board  refuses 
to  admit  the  document  in  evidence? 

Presiding  Officer  Bagwell:  We  don’t  quite  see  how  it  is 
relevant  to  this  hearing. 

Mr.  Foerste-r:  Well,  if  it  be  irrelevant  to  the  hearing, 
then  you  can  disregard  it  at  the  time  you  review  the  testi¬ 
mony.  If  the  niceties  of  relevancy  are  going  to  be  observed 
by  this  Board,  then  there  is  other  testimony  that  may  not 
be  relevant. 
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Presiding  Officer  Shields :  I  would  like  to  go  off  the  rec¬ 
ord  here  a  minute. 

(There  was  a  discussion  off  the  record.) 

Presiding  Officer  Bagwell :  Let  the  record  show’  that  Mr. 
Foerster  withdrew  his  request  that  the  document  wdiich  he 
offered  be  incorporated  in  the  record. 

(Witness  excused.) 

Presiding  Officer  Bagwell:  We  will  ask  for  some- 
182  one  else  wdio  wishes  to  testify  at  this  time  to  come 
forward. 

Presiding  Officer  Shields :  Mr.  Cottrell,  will  you  take  the 
stand  again  for  just  a  minute,  please? 


R.  H.  Cottrell  recalled  as  a  witness,  being  previously  duly 
sw’orn,  testified  further  as  follow’s : 

By  Presiding  Officer  Nicholson : 

Q.  Mr.  Cottrell,  we  have  before  us  an  additional  proposal 
under  which,  as  I  understand  it,  it  is  contemplated  that 
those  concerns  operating  on  a  single  unit  basis  and  con¬ 
ducting  small  scale  operations  be  classified,  and  that 
they  be  treated  in  a  manner  dissimilar  to  that  of  the  large 
groups.  In  your  judgment,  would  an  identical  formula 
impinge  with  greater  severity  on  the  smaller,  rather  than 
the  larger  concerns,  in  the  way  of  inventory  carrying  and 
similar  economic  facts?  Is  it  more  difficult  for  the  small 
concern  to  carrrv  an  inventory  than  the  larger  one?  A.  I 
would  have  to  qualify  my  statement,  Mr.  Nicholson,  by  say¬ 
ing  that  anything  I  say  is  a  matter  of  personal  opinion,  and 
I  am  not  unsympathetic  to  the  position  of  Mr.  Carey.  It 
may  be  that  the  single  unit  company  has  problems  of  some¬ 
what  different  nature  than  the  multiple  unit  company,  and 
under  the  circumstances  he  describes,  it  might  be  a  more 
serious  matter  for  him  to  fail  to  receive  a  marketing 
183  allotment  equal  to  his  effective  inventory. 
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On  the  other  hand,  I  see  difficulty  in  the  Secre¬ 
tary  accepting  that  position  in  that  it  may  require  differen¬ 
tial  treatment,  and  without  knowing  what  that  differential 
treatment  is  in  advance,  I  would  hesitate  to  say  that  it  would 
be  acceptable  under  the  provisions  of  the  Act. 

184  Q.  Are  the  risks  of  crop  variation  greater,  in  your 
judgment,  for  the  small  concerns  than  the  large  con¬ 
cern?  A.  Obviously,  I  would  say  they  were. 

Q.  Is  the  risk  of  securing  adequate  financing  greater  for 
the  small  than  for  the  large  concern?  A.  I  w*ould  say  that 
would  depend  on  the  financial  condition  of  the  large  com¬ 
pany  and  the  small  company.  It  is  not  a  generalization  that 

can  be  answered  in  the  affirmative  one  w*av  or  the  other. 

* 

Q.  Would  you  say  that  the  risk  lacks  association  with 
size?  A.  I  would  say  so  in  the  case  of  finances.  I  have  in 
mind  an  individual  plant  company  which  seems  to  be  very 
stable  and  has  ample  financial  resources,  and  perhaps 
would  suffer  no  more  than  a  large  company  by  failure  to 
market  its  full  inventorv. 

Q.  Would  you  say  the  small  concern  has  compensatory 
advantages  against  its  disadvantages  that  are  great?  A. 
There  are  some,  such  as  marketing  of  sugar,  if  that  sugar 
can  be  marketed  locally  under  the  urge  of  community  pride 
or  some  other  urge,  that  individual  company  does  have  an 
advantage  in  that  respect. 

Q.  In  your  judgment,  would  that  tend  to  outw*eigh  the 
disadvantages  of  crop  instability  for  the  single  unit?  A.  It 
would  be  difficult  to  measure  the  hazard  or  the  ad- 

185  vantage  of  those  two. 

Q.  Could  you  give  us  a  summary  judgment  as  to 
whether  you  think  there  is  good  reason  for  granting  dis¬ 
similar  treatment  to  the  single  unit  operator  and  the  mul¬ 
tiple  unit  operator?  A.  I  think  Mr.  Carey  has  pleaded  his 
case  verv  effectivelv  and  as  I  said  before,  I  am  not  unsvm- 
pathetic  to  his  position.  I  point  this  out,  that  my  answer 
would  have  to  depend,  a  final  answer,  on  seeing  the  result¬ 
ing  allotments.  In  other  words,  if  a  larger  company  should 
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receive  an  allotment  which  it  considers  inadequate,  and 
then  were  further  penalized  by  granting  some  additional 
amount  to  the  single  unit  plant,  then  I  would  find  it  unac¬ 
ceptable. 

Mr.  Reginald  S.  Carey:  Might  I  ask  a  question,  Mr. 
Bagwell  ? 

Presiding  Officer  Bagwell:  Certainly. 

By  Mr.  Reginald  S.  Carey : 

Q.  Mr.  Cottrell,  do  you  have  the  total  production  of  the 
single  unit  plants  in  the  United  States?  A.  No,  I  do  not 
have  that  figure. 

Q.  Would  you  be  able  to  hazard  a  guess?  A.  Not  off¬ 
hand.  I  think  that  figure  can  easily  be  introduced  in  the 
record  if  someone  will  take  the  trouble  to  add  those  up 
there. 

Mr.  Reginald  S.  Carey:  May  I  add  those  up  and 
186  submit  that  for  the  record? 

Presiding  Officer  Bagwell:  Surely. 

Presiding  Officer  Shields:  I  would  like  to  ask  one  ques¬ 
tion.  Where  do  you  think  that — maybe  my  question  is  out 
of  order,  but  I  was  wondering  where  would  be  the  breaking 
point  as  to  a  small  company  for  this  purpose,  or  would  you 
take  all  small  single  operating  companies? 

The  Witness:  I  believe  Mr.  Carey  suggested  a  200,000 
bag  level.  I  would  find  no  objection  to  such  definition.  I 
might  add,  if  I  may,  as  further  testimony,  that  there  might 
be  some  small  units  of  multiple  unit  companies  which  might 
make — which  might  require  special  treatment  under  this 
same  theory. 

Mr.  Heath :  Might  I  ask  a  question  ? 

Presiding  Officer  Bagwell:  Yes,  Mr.  Heath. 

By  Mr.  Heath : 

Q.  If  you  were  to  arrive  at  an  amount  of  bags  which 
would  give  some  breaking  point,  should  you  not  consider 
the  location  and  their  ability  to  sell  their  sugar  to  better 
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advantage?  A.  Well,  Mr.  Heath,  I  am  not  going  to  disagree 
with  that  and  say  no,  but  I  can  see  that  if  you  go  on  ques¬ 
tioning,  this  will  lead  to  the  point  where  it  covers  most  of 
the  factories  in  the  United  States. 

Mr.  Ray:  Mr.  Bagwell,  may  I  ask  a  question? 

187  Presiding  Officer  Bagwell:  Yes. 

Bv  Mr.  Rav: 

Q.  The  risk  of  variation  in  crop  depends  on  the  location 
the  plant  is  in,  doesn’t  it,  the  water  supply,  the  soil  texture, 
and  a  number  of  things?  A.  That  is  true,  but  I  don’t  know 
of  any  way  of  measuring  hazard  in  any  particular  area.  I 
know  of  no  area  which  is  not  subject  to  agricultural  hazard. 

Q.  What  I  am  getting  at,  the  risk  of  the  crop  variation 
in  any  area  does  not  depend  on  whether  the  factory  is  a 
single  unit  company,  or  whether  it  is  a  factory  with  mul¬ 
tiple  units,  does  it?  A.  That  is  correct. 

Q.  And  that  has  no  relation,  no  relation  to  variation  in 
risk  of  crop,  does  it?  A.  As  far  as  any  one  factor  is  con¬ 
cerned,  no. 

Q.  And  that  is  also  true  with  regard  to  availability  of 
market,  isn’t  it?  It  is  a  question  where  a  particular  factory 
is  with  relation  to  market.  A.  That  would  be  a  determining 
factor. 

Q.  And  isn’t  that  true,  also,  with  a  number  of  these  fac¬ 
tories  you  have  been  interrogated  about?  A.  That  is  right. 
I  would  go  back  to  a  question  and  answer  by  Mr.  Nicholson, 
that  there  might  be  offsetting  advantages  and  disadvan¬ 
tages  in  such  operation. 

188  Presiding  Officer  Bagwell:  That  is  all,  Mr.  Cot¬ 
trell. 

(Witness  excused) 

Presiding  Officer  Bagwell:  Will  the  next  witness  come 
forward? 


Tom  Heath,  called  as  a  witness  herein,  being  first  duly 
sworn,  testified  as  follows: 
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The  Witness:  My  name  is  Tom  Heath,  and  I  am  from 
the  Franklin  County  Sugar  Company. 

As  has  been  observed,  one  of  the  difficulties  of  being  a 
small  single  plant  operator,  I  think  you  will  find  you  are  at 
a  disadvantage  in  a  hearing  of  this  kind  in  that  you  are 
unable  to  employ  counsel.  The  operations  do  not  warrant 
any  such  expense. 

One  injustice  that  was  dealt  out  in  a  ruling  of  the  Secre¬ 
tary  was  at  the  time  the  1940  marketing  arrangement  was 
agreed  upon  by  the  processors,  and  was  that  when  the 
agreement  was  reached,  none  of  us  knew  at  that  time  that 
the  Department  was  going  to  lift  restrictions  on  plantings. 
Had  I  known  that  that  was  going  to  happen,  for  the  Frank¬ 
lin  County  Sugar  Company,  I  wouldn’t  have  signed  any 
such  agreement,  because  the  records  show  that  under  re¬ 
strictions  or  non-restrictions  in  the  area  in  which  our  fac¬ 
tory  is  located,  that  it  wouldn’t  be  possible  for  us,  if  un¬ 
limited  plantings  were  permitted,  to  get  any  more 
189  acres  than  if  you  did  not  have  restrictions.  For  in¬ 
stance,  the  thing  that  brings  that  surplus  about  of 
sugar  is  acres  of  sugar.  Everyone,  of  course,  realizes  that 
a  natural  increase  in  production  on  farms  has  come  about  in 
recent  years,  particularly  in  the  western  country',  by  de¬ 
velopment  of  seed,  improved  farming  methods,  and  the  ac¬ 
cidental  discovery  that  the  land  lacked  phosphate. 

While  the  action  of  acreage  allotment  has  already  been 
taken,  and  I  don’t  mind  saying  I  am  very  unhappy  about 
the  action  that  was  taken,  the  fact  remains  that  we  will 
have  this  headache  with  us  as  long  as  we  continue  to  have 
in  and  out  restrictions  at  the  will  of  the  Secretarv. 

A  company  finds  itself,  a  single  company  finds  itself  in 
this  position.  It  goes  along  with  the  normal  production  of 
sugar  and  takes  its  proportionate  reduction  in  the  arrange¬ 
ment  to  meet  the  situation,  then  restrictions  are  lifted  off 
planting,  resulting  in  tremendous  increases,  excessive  ef¬ 
fective  inventories,  and  no  matter  what  formula  you  use, 
you  will  whittle  away  some  more  of  that  plant’s  quantity. 
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If  it  goes  on  for  five,  six,  eight  or  ten  years,  eventually  they 
will  have  but  very  little  quota. 

A  more  painless  way  would  be  to  take  excess  out  of  the 
small  company  this  year,  close  them  up,  and  then, 

190  for  God’s  sake,  don’t  lift  restrictions  of  planting  un¬ 
til  you  have  got  the  domestic  quota  increased. 

I  don’t  know,  not  being  a  lawyer,  I  can’t  say,  but  it 
strikes  me  that  the  language  in  the  bill,  “to  protect  the  wel¬ 
fare  of  consumers  of  sugar  and  of  those  engaged  in  the 
domestic  sugar  producing  industry,”  means  just  what  it 
says,  that  you  should  protect  the  industry. 

At  the  time  the  Act  was  written,  my  factory  had  been  in 
operation  for  many  years,  six,  seven  or  eight  years,  and  it 
had  no  more  acres  than  it  had  last  year  under  restriction. 
I  recognize  that  you  find  it  difficult  to  find  a  formula  that 
will  fit  two  classes  of  people,  two  classes  of  producers,  but 
you  are  working  a  tremendous  hardship  on  the  single  plant 
operator. 

I  would  like  to  say  a  few  words  about  what  his  disad¬ 
vantages  may  be.  As  a  matter  of  actual  fact,  in  some  cases 
restrictions  of  planting  have  actually  worked  to  the  im¬ 
provement  of  multiple  plant  companies,  because,  like  com¬ 
bining  the  common  school  district  in  a  county  by  forcing 
its  combination,  you  reduce  costs,  and  in  several  cases  in 
the  country  we  find  where  operations  have  been  consoli¬ 
dated,  there  has  been  an  improvement  in  the  operations. 

The  single  unit  operator  has  no  such  advantage.  A  short 
time  ago  I  asked  Mr.  Cottrell  about  the  advantages  of  sales 
location. 

191  Presiding  Officer  Shields:  Mr.  Heath,  are  you 
working  up  toward  a  specific  proposal  for  small  com¬ 
panies? 

The  Witness:  Yes,  sir,  a  specific  proposal. 

Presiding  Officer  Shields:  Just  offhand,  looking  at  Gov¬ 
ernment’s  Exhibits  3  and  4,  it  seems  to  me  you  have  done 
pretty  well  in  the  last  three  years  as  compared  with  the 

years  before  that. 

•» 
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The  Witness:  Mr.  Shields,  that  is  all  brought  about  by 
improved  operations  of  farming,  factory  extractions,  and 
normal  natural  increase  of  seed.  The  volume  planted  is  no 
greater  than  it  was  ten  years  ago. 

It  must  be  remembered  that  a  plant  operating  at  a  high 
freight  disadvantage  has  got  ten,  twenty-five  to  fifty  cents 
to  overcome  in  its  production  costs.  When  you  reduce  sales 
quotas,  it  naturally  follows  that  you  reduce  acreage  allot- 
ments,  which  you  have  done  this  past  time,  and  it  won’t 
be  long  before  you  will  have  completely  eliminated  the 
single  plant  operation,  and  no  one  else  is  responsible  for 
that  situation,  other  than  the  manipulation  and  the  opera¬ 
tion  of  the  Act. 

That ’s  all  I  have  to  say. 

By  Presiding  Officer  Bagwell : 

Q.  Wait  just  a  minute,  Mr.  Heath.  Mr.  Carey  was  also 
interested  in  a  small  company  like  yourself,  and  he  indi¬ 
cated  he  thought  there  should  be  some  classification, 
192  breaking  point  around  200,000  bags,  and  he  indi¬ 
cated  the  Secretary  might  possibly  make  allotments 
that  would  take  care  of  the  January,  1941,  effective  inven¬ 
tories.  Would  you  subscribe  to  his  proposal?  A.  Provided 
I  could  seell  my  sugar  at  the  same  prices  that  Mr.  Carey 
does,  ves. 

Q.  If  you  subscribe  to  that,  you  would  have  to  up  that 
200,000  bags,  wouldn’t  vou?  I  see  that  in  1940  vou  mar- 
keted  a  little  better  than  270,000  bags.  I  guess  a  better 
way  would  be  to  look  at  your  effective  inventory.  It  is 
256,000.  In  other  words,  you  would  have  to  up  Mr.  Carey’s 
figure  from  200  to  somewhere  above  250.  A.  Of  course, 
ruling  has  already  been  made  on  my  solution  to  the  ques¬ 
tion,  Mr.  Bagwell.  This  hearing  can’t  do  a  thing  that  I 
think  should  have  been  done  in  that  regard.  That  was  to 
have  given  consideration  to  consistent  plantings  over  a 
number  of  years  in  the  older  districts,  districts  that  were 
in  operation  before  the  law  became  effective. 
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By  Presiding  Officer  Nicholson: 

Q.  Mr.  Heath,  do  you  feel  that  the  proposal  which  Mr. 
Cottrell  made  in  the  exact  form  in  which  he  made  it,  and 
exclusive  of  all  the  other  proposals  that  he  had  considered, 
would  result  in  fair,  efficient  and  equitable  marketing  al¬ 
lotments?  A.  No,  not  particularly.  It  looks  fair 

193  on  its  face,  but  actually  it  is  not  proper  for  an  opera¬ 
tion  like  my  own.  For  instance,  in  1939,  prior  to  the 

lifting  of  restrictions  on  sale,  it  would  have  been  possible 
for  me  to  have  marketed  50,000  bags  of  new  crop  sugar,  and 
I  might  say,  before  restrictions  were  lifted,  I  had  already 
marketed  that  full  amount. 

Last  year,  under  the  agreed  proposal,  the  agreed  formula, 
rather,  1  was  only  permitted  to  market  18,000  bags.  Under 
any  formula  that  I  see  here  that  has  been  proposed  this 
year,  with  no  increase  in  production  over  last  year,  I  will 
be  compelled  to  carry  anywhere  from  20  to  25  thousand 
bags,  so  that  you  see  we  are  gradually  getting  chipped  out 
of  business. 

Q.  Do  you  have  any  alternative  proposal  that  you  feel  is 
more  fair,  efficient  and  equitable,  within  the  law?  A.  I 
think  that  section  of  the  law  vrould  permit  the  Secretary 
to  study  the  local  problem  of  each  of  the  small  companies 
that  have  not  contributed  to  the  difficulty  of  excessive  in¬ 
ventories  and  treat  them  separately.  I  am  not  prepared 
to  advise  you  how  to  do  it  yet. 

Presiding  Officer  Nicholson:  That  is  all. 

Presiding  Officer  Bagwell :  Are  there  any  questions  that 
anyone  would  like  to  ask  Mr.  Heath? 

Mr.  Rav:  Might  I,  Mr.  Bagwell? 

Presiding  Officer  Bagwell:  Yes,  Mr.  Ray. 

194  Bv  Mr.  Ray: 

Q.  Referring  to  the  proposal  submitted  by  Mr.  Cottrell, 
Mr.  Heath,  it  appears  that  the  industry  will  have  to  carry 
over  88.3  per  cent  of  its  effective  inventory.  Under  the 
allotment  'which  that  proposition — withdraw  that. 
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It  appears  that  the  industry  could  sell  only  S8.3  per  cent 
of  its  effective  inventory.  That  is  in  column  six.  A.  Yes. 

Q.  But  the  allotment  proposed  for  you  would  permit  you 
to  sell  94.9  per  cent  of  yours.  Do  you  observe  that  figure? 
A.  Yes. 

Q.  It  also  appears  that  the  allotment  suggested  there  for 
Franklin  County  is  in  excess  of  the  alloment  you  had  last 
year.  A.  Yes. 

Q.  Now,  is  your  objection  to  it  solely  because  you  feel  you 
should  be  permitted  to  sell  your  entire  inventory  and  some 
new  sugar?  A.  My  objection  to  it  is  that  I  did  not  contrib¬ 
ute  to  the  increase  that  the  country  finds  itself  with  now, 
and  consequently  I  should  not  be  asked  to  contribute  to  any 
decrease  in  sales  allotment. 

Q.  Let’s  take  a  look  at  that  and  see.  Will  you  re- 
195  fer  to  the  Exhibit  3,  Government’s  Exhibit  3?  Do 
you  have  it?  A.  Yes. 

Q.  It  appears  that  your  production  figures  in  1935,  1936 
and  1937,  are,  respectively,  193,191,  215,734,  and  214,366, 
while  vour  production  in  the  last  three  years,  1938,  1939 
and  1940,  are,  respectively,  313,741,  273,904,  and  273,307. 
If  I  have  correctly  figured  that,  your  average  for  the  years 
1935,  1936  and  1937,  is  207,764,  while  your  average  for  the 
last  three  years  is  286,984. 

And  if  I  have  correctly  computed  the  increase  in  the  last 
three  years  over  the  three  years  preceding,  the  average  for 
the  last  three  years  is  138  per  cent  of  the  three  years  next 
preceding,  so  if  those  computations  are  correctly  made,  your 
increase  in  production  in  the  last  three  years  over  the  three 
years  preceding  is  38  per  cent. 

Also,  if  I  have  correctly  computed  the  increase  of  the 
total  industrv  in  the  last  three  vears  over  the  three  vears 
last  preceding,  it  was  39  per  cent,  and  if  those  figures  are 
correct,  would  you  say  you  made  no  contribution  to  the 
surplus  we  now  have?  A.  Those  figures  do  not  reflect  the 
true  condition,  Mr.  Ray,  because,  if  you  will  check,  you  will 
find  that  part  of  that  time  we  were  operating  in  a  territory 
different  than  where  we  are  operating  now. 
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Q.  Without  regard  to  where  you  operated,  if  your 

196  increase  in  the  last  three  years  over  the  three  years 
next  preceding  was  approximately  the  same  as  the 

increase  of  the  industry  as  a  whole,  w’ould  you  still  say  your 
production  made  no  contribution  to  the  large  carry-over 
which  now  confronts  us?  A.  If  you  drop  off  1935,  I  will 
say  we  have  contributed  some,  but  it  has  been  the  normal 
increase  due  to  seed  development  and  the  proper  use  of 
fertilizer,  and  not  from  expansion  of  acreage. 

Q.  Do  you  suppose  anybody  else  has  used  any  fertilizer 
in  the  last  three  years?  A.  I  think  that  is  true  with  single 
plant  companies,  and  they  are  not  in  much  better  position 
than  myself.  Multiple  plant  companies  have  used  fertilizer 
and  have  also  built  new  factories  and  expanded  their  areas. 
They  still  use  fertilizer,  though. 

Presiding  Officer  Bagwell:  Any  other  questions? 

Mr.  Kemp:  I  should  like  to  ask  some. 

Presiding  Officer  Bagwell:  Go  ahead. 

By  Mr.  Kemp: 

Q.  Mr.  Heath,  if  I  understood  you  correctly,  you  indi¬ 
cated  you  felt  that  the  correct  understanding  of  the  in¬ 
creases  would  depend  upon  a  knowledge  of  the  acreage  of 
the  different  companies  during  any  years  that  might  be 
inquired  into.  A.  Yes,  I  think  that  is  very  pertinent. 

197  Presiding  Officer  Bagwell:  Any  other  questions? 
(No  response) 

Presiding  Officer  Bagwell:  That  is  all,  Mr.  Heath. 
Thank  vou. 

(Witness  excused) 

Presiding  Officer  Bagwell:  Will  the  next  witness  come 
forward,  please? 


M.  W.  Carroll,  called  as  a  witness  herein,  being  first  duly 
sworn,  testified  as  follows : 

The  Witness:  My  name  is  M.  W.  Carroll,  from  the  Isa¬ 
bella  Sugar  Company. 
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Mr.  Chairman,  I  don’t  know  as  I  can  contribute  very 
much  in  the  way  of  testimony  here,  but  I  would  like  to  en¬ 
dorse  and  compliment  Mr.  Carey,  or  Colonel  Carey,  I  guess 
it  is,  for  what  he  said  in  behalf  of  the  single  plant  com¬ 
panies.  I  really  don’t  know  just  w’hat  is  happening.  It  is 
pretty  hard  to  put  your  finger  on  the  reason  for  it,  but  1 
know  that  insofar  as  our  company  is  concerned,  we  used  to 
be  considered  a  fairly  good  sized  company  for  a  single 
plant. 

We  took  over  the  plant  in  1932  and  our  production  was 
about  260,000  bags.  In  1933,  it  was  about  280,000.  In 
1934,  it  was  305,000.  Then  we  began  to  go  down. 

198  Now,  of  course,  the  fact  that  we  had  one  or  two 
years  of  very  poor  weather  conditions  and  a  blight 

condition  brought  our  yield  down  in  the  years  of,  I  think 
1935  and  1936.  We  got  a  production  one  year  there  as  low 
as  167,000  bags.  That  was  the  year  of  the  blight. 

Wlien  they  began  using  this  past  history  formula,  those 
years  registered,  with  the  result  that  we  took  a  lower  quota, 
and  with  this  lower  quota  tying  in  with  the  low’  production, 
that  made  a  still  low’er  quota,  and  it  has  been  going  on. 

Our  last  three  years  here,  wre  have  had  a  production  that 
was  dowm.  In  1938,  we  had  278,000  bags  of  product.  Last 
year  w*e  reduced  it  to  226,000 — or,  at  least,  that  was  in  1939. 
Last  year,  w’e  w’ere  down  to  208,000. 

Well,  I  don’t  know’,  but  the  way  this  thing  is  being  set 
up  here  now’,  of  course,  our  acreage  quota  has  been  grad¬ 
ually  reduced  to  where  w’e  formerly  used  to  contract  any¬ 
where  from  13  to  16  thousand  acres,  and  wre  are  drawing 
this  year,  due  to  the  reduced  production  over  a  year, 
whether  it  was  on  account  of  the  formula,  which  I  know  had 
a  lot  to  do  w’ith  it,  or  just  crop  conditions  that  we  have  no 
control  over,  wre  have  got  an  acreage  allotment  of  9000  acres 
and  some,  w’hich  means  that  we  are  going  to  make  a  still 
lower  product  this  year. 

If  these  formulas  are  going  to  continue,  it  is  only  a 

199  case  of  just  how’  many  years  we  can  hang  on.  We 
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are  going  to  be  completely  eliminated,  as  Mr.  Carey 
has  said,  so  that  I  think  that  what  the  Colonel  has  said 
here  should  register,  and  some  consideration  should  be  given 
to  these  single  plant  companies,  because  sooner  or  later  ve  • 
have  got  to  face  that  situation.  You  just  simply  have  got 
to  do  that  or  they  will  be  eliminated. 

Here  is  another  thing  we  are  up  against.  During  the 
period  we  have  been  in  business,  we  have  tried  to  make  good 
sugar,  just  as  you  say,  Colonel,  and  whether  or  not  we  made 
any  better  sugar  than  anybody  else,  we  did  succeed  in  con¬ 
vincing  about  four  or  five — no,  about  four  manufacturing 
customers,  who  use  our  sugar  the  year  around  and  ask  us  to 
pack  up  a  sufficient  amount  of  sugar  for  them  to  carry  them 
through  the  year.  Over  50  per  cent  of  our  product,  that  is 
about  112,000  bags,  is  what  we  have  got  to  reserve  for  those 
customers,  customers  we  have  built  up,  and  we  have  built 
up  this  business  over  the  past  seven  or  eight  years. 

Now,  these  customers  are  going  to  say  to  us,  “Now,  we 
want  you  to  reserve  this  sugar  for  us  for  the  next  year.” 

Then  -we  have  got  to  say  to  these  customers,  “We  can’t 
give  you  a  dam  bag  of  sugar.  You  have  got  to  go  to  our 
competitors  and  they  will  take  care  of  you  from  Octo- 
200  ber  to  January.” 

Then  there  is  no  chance  in  the  world  to  go  back 
to  them  in  January  and  say,  “Here,  now,  we  are  ready  to 
take  care  of  you.”  The  chances  are  that  they  will  find  other 
people  where  they  can  get  as  good  as  what  we  have  been 
selling  them,  that  they  have  started  off  on  a  different  track, 
and  thev  will  not  buv  from  us. 

V  * 

So  I  think  that  what  the  Colonel  has  said  here  is  some¬ 
thing  that  has  got  to  be  faced,  and  it  has  got  to  be  faced  in 
some  way  that  proper  consideration  will  be  given  to  these 
plants  that  are  operating  on  a  single  plant  basis. 

If  we  had  two  or  three  plants,  you  know,  and  if  we  had 
customers  like  that,  then  I  -would  say,  “Well,  we  can’t  sup¬ 
ply  this  to  you  from  this  plant,  but  we  will  take  care  of  you 
for  your  requirements  at  some  other  plant.” 
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201  Then  it  goes  on  and  it  doesn’t  interfere  with  the 
operation  of  the  business  at  all. 

That’s  all  I  have  to  contribute. 

Presiding  Officer  Bagwell:  Are  there  any  questions  that 
anyone  would  like  to  ask  Mr.  Carroll? 

Mr.  Kemp:  May  I  ask  Mr.  Carroll  a  question? 

Presiding  Officer  Bagwell:  Yes. 

By  Mr.  Kemp: 

Q.  Looking  at  the  figures,  I  want  to  inquire  a  little  into 
what  your  opinions  may  be  as  to  the  cause  of  the  loss  of 
position  of  your  company.  Take  your  production  for  the 
veari  1936.  You  had  237,080  bags  out  of  a  total  national 
production  of  26,204,000,  approximately  nine-tenths  of  one 
per  cent  of  the  total  production  of  the  United  States. 

Then  you  go  to  1940,  and  you  had  208,176,  not  far  below 
the  production  in  1936,  but  the  industry  had  jumped  up  to 
35,351,000  bags,  so  that  your  proportion  of  that  total  pro¬ 
duction  was  roughly  about  six-tenths  of  one  per  cent,  so 
relatively,  compared  to  1936,  your  share  had  been  reduced 
about  one-third  in  relation  to  the  total  share  of  the  indus¬ 
try. 

Don’t  you  believe  the  situation  of  your  particular  com¬ 
pany  is  to  some  extent  due  to  the  increase  in  production  by 
the  rest  of  the  industry  of  about  9,000,000  bags  in  that 
period?  A.  I  will  say  this,  Mr.  Kemp,  that  our  pro- 

202  duction  has  been  regulated  by  the  increase  that  has 
i  been  allowed  to  come  into  the  industry  in  the  western 

part  of  the  country,  and  there  is  no  question  about  it,  be¬ 
cause  when  they  go  up,  w*e  have  got  to  take  proportionately 
less,  and  if  they  continue,  there  is  only  one  ansvrer,  and 
that  is  that  we  will  simply  get  down  to  the  point — even 
now,  we  had  about  53  days  operation  last  year,  and  with 
this  9,000  acres,  we  will  be  lucky  if  we  can  keep  her  going 
45  days,  and  vcu  know  enough  about  it — in  fact,  you  all  do, 
that  there  isn ’t  a  chance  for  us  to  manufacture  sugar  on  an 
operation  of  that  kind.  You  might  just  as  wTell  throw  up 
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the  sponge,  if  you  have  got  to  continue  to  take  less  in  order 
to  give  someone  else  a  chance  to  make  more. 

You  see,  here  is  the  way  that  works.  'When  you  take  the 
past  records  where  I  am  going  down  and  the  past  record 
of  the  people  that  are  going  up,  they  continue  to  go  up  and 
I  continue  to  go  dowm. 

That’s  all  there  is  to  it. 

Presiding  Officer  Bagwell:  Are  there  any  other  ques¬ 
tions  ? 

By  Mr.  Wiley  Blair: 

Q.  Did  you  say  you  were  restricted  in  the  amount  of  sugar 
you  could  produce  last  year  and  that  the  west  was  not?  A. 

Oh,  no,  no.  I  have  a  proportionate  share  of  what 
203  there  was  available. 

Q.  All  of  us  had  the  same  right  to  get  acreage,  if 
we  could  get  it.  A.  Yes,  that’s  right,  but  they  both  con¬ 
tributed.  We  had  been  restricted  and  we  have  had  condi¬ 
tions  over  which  we  had  no  control  whatever.  Of  course, 
if  we  have  exceptionally  fine  luck  and  have  the  Lord  with 
us  from  the  time  we  start  planting  until  -we  finish  our  oper¬ 
ations,  we  may  get  a  good  production  out  of  the  9,000  acres 
that  we  have  got,  but  it  has  not  been  working  out  that  way 
so  far. 

Presiding  Officer  Bagwell :  Any  other  questions ?  That’s 
all. 

(Witness  excused.) 

Presiding  Officer  Bagwell :  We  are  going  to  adjourn  until 
tomorrow  to  give  you  an  opportunity  to  think  about  what 
has  been  said  here  today. 

We  would  like,  also,  to  make  one  comment  and  that  is  that 
there  is  a  possibility  that  those  of  you  who  don’t  make  pro¬ 
posals  might  be  assumed  to  approve  of  what  was  done  in 
1939.  Now,  1940  is  out,  as  you  know,  because  of  the  way 
that  was  handled  last  year.  But  in  1939,  the  Secretary 
made  the  allotment  on  the  basis  of  a  formula  with  which 
you  are  familiar.  If,  before  the  hearing  closes,  you  do  not 
make  a  proposal  or  do  not  say  anything,  are  we  to  assume 
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that  you  approve  of  what  was  done  in  1939?  I  wish  you 
would  keep  that  in  mind  with  reference  to  what  you 
204  mav  sav  tomorrow. 

The  hearing  tomorrow  will  be  held  in  the  Boule¬ 
vard  Room,  so  we  will  recess  the  hearing  and  convene  in 
the  morning  in  the  Boulevard  Room  in  this  same  building 
at  nine-thirty. 

(Whereupon,  at  4:30  p.m.,  January  29tli,  1941,  the  hear¬ 
ing  in  the  above  entitled  matter  was  adjourned  until  9:30 
a.  m.,  January  30th,  1941.) 

207.  United  States  Department  of  Agriculture 
Agricultural  Adjustment  Administration 
Docket  No.  SH-34. 

In  the  matter  of  a  hearing  to  be  held  under  Section  205 
(a)  of  the  Sugar  Act  of  1937,  as  amended,  to  receive  evi¬ 
dence  to  enable  the  Secretary  of  Agriculture  to  make  a  fair, 
efficient  and  equitable  distribution  of  the  1941  sugar  quota 
for  the  domestic  beet  sugar  area  among  persons  who  mar¬ 
ket  such  sugar  in  the  continental  United  States. 

Stevens  Hotel,  Chicago,  Illinois,  Thursday,  January  30, 
1941. 

Hearing  Room :  Boulevard  Room. 

The  above-entitled  matter  came  on  for  hearing  before  the 
Secretary  of  Agriculture,  at  9:30  o’clock  a.m. 

Robert  H.  Shields,  John  C.  Bagwell,  and  Charles  M.  Nich¬ 
olson,  Presiding. 

Appearances : 

(Same  as  heretofore  noted.) 

Additional  Appearances : 

W.  I.  Sanford,  R.  R.  No.  1,  Box  356,  Pueblo,  Colorado, 
representing  The  Southern  Colorado  Beet  Growers  Asso¬ 
ciation. 
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208  Gifford  Patch,  Jr.,  East  Lansing,  Michigan,  repre¬ 
senting  Mt.  Clemens  Sugar  Beet  Growers  Associa¬ 
tion,  Mt.  Clemens,  Michigan. 

Douglas  Scallev,  Benificial  Building,  Salt  Lake  City, 
Utah,  representing  Gunnison  Sugar,  Inc. 

Proceedings 

209  Presiding  Officer  Bagwell :  The  hearing  will  come 
to  order. 

We  will  call  now  for  witnesses  from  the  processors  on  the 
questions  that  we  were  discussing  yesterday.  I  will  ask  the 
first  witness  to  come  forward.  I  am  going  to  ask  that  the 
witness  occupy  the  seat  here  to  the  left  of  the  reporter. 

Frank  A.  Kemp,  called  as  a  witness  herein,  being  first 
duly  sworn,  testified  as  follows : 

The  Witness:  My  name  is  Frank  A.  Kemp.  I  am  the 
president  and  general  manager  of  the  Great  Western  Sugar 
Company. 

The  Great  Western  Sugar  Company  owns  and  operates 
twenty-one  factories  for  the  extraction  of  sugar  from  sugar 
beets,  of  which  twelve  are  located  in  northern  Colorado,  six 
in  western  Nebraska,  two  in  Wyoming  and  one  in  Montana, 
and  in  addition  owns  one  factory  at  Johnstown,  Colorado, 
at  which  sugar  is  manufactured  from  molasses  produced  at 
the  beet  factories.  The  company’s  first  plant  was  erected 
in  1901.  Seventeen  of  the  plants  had  been  built  and  were 
in  operation  by  1920.  Four  additional  plants  had  been 
completed  by  the  end  of  1927.  The  last  plant  built  was  com¬ 
pleted  and  operating  in  the  fall  of  1930. 

210  In  the  crop  year  1930-31,  its  year  of  largest  produc¬ 
tion,  total  production  of  the  company  was  10,843,834 

bags.  The  average  annual  production  of  the  company  during 
the  five  crop  years  1927-1928  to  1931-1932,  inclusive,  was 
10,302,225  bags.  The  annual  production  of  the  company  for 
the  fifteen  crop  years  1926-27  to  1940-41,  inclusive,  was  9,- 
148,976  bags;  for  the  last  ten  crop  years,  1931-1932  to  1940- 
1941,  inclusive,  was  8,723,412  bags,  and  for  the  five  crop 
years,  1936-1937  to  1940-1941,  inclusive,  was  8,636,588  bags. 
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The1  annual  production  of  the  company  during  its  five  years 
of  highest  production,  1927-28  to  1931-32,  inclusive,  was  46.5 
per  cent  of  the  total  United  States  beet  sugar  production 
during  such  period.  The  annual  production  of  the  com¬ 
pany  during  the  fifteen  crop  years  1926  to  1940,  inclusive, 
was  35.3  per  cent  of  the  total  United  States  beet  sugar 
production  during  such  period,  30.8  per  cent  of  the  total 
national  production  for  the  ten-year  period  1931  to  1940, 
and  28.1  per  cent  of  the  total  production  for  the  five-year 
period  1936  to  1940. 

In  the  calendar  year  1928,  the  year  of  largest  market¬ 
ings  by  the  company,  12,254,945  bags  were  delivered,  equal 
to  52.7  per  cent  of  the  total  beet  sugar  marketing  in  the 
United  States  in  that  calendar  year.  For  the  five-year 
period  1928  to  1932,  the  average  marketings  of  the  company 
were  10,381,815  bags,  equal  to  45.7  per  cent  of  the 
211!  total  national  beet  sugar  marketings  in  that  five-year 
period. 

For  the  fifteen-year  period  1926  to  1940,  the  average  an¬ 
nual  marketing  of  the  company  was  8,883,108  bags,  or  35.9 
per  cent  of  the  total  beet  sugar  marketings  in  that  period. 

For  the  ten-year  period  1931  to  1940,  the  company’s  an¬ 
nual  average  marketing  was  8,821,393  bags,  or  32.6  per 
cent  of  the  beet  sugar  marketings  for  that  period.  For  the 
five-year  period  1936  to  1940,  the  annual  average  market¬ 
ing  of  the  company  was  8,265,190  bags,  or  29.8  per  cent  of 
the  total  beet  sugar  marketings  for  such  years. 

Figures  used  for  national  production  are  those  released 
by  the  Agricultural  Adjustment  Administration  and  Sugar 
Division  for  the  years  1935-36  to  1940-41,  inclusive,  and  for 
prior  years  are  those  contained  in  the  Year  Books  of  the 
Department  of  Agriculture.  Figures  used  for  annual  beet 
sugar  marketings  for  the  years  1934  to  1940,  inclusive,  are 
those  released  by  the  Agricultural  Adjustment  Administra¬ 
tion  and  Sugar  Division,  and  for  prior  years  are  those  con¬ 
tained  in  the  Report  of  the  U.  S.  Tariff  Commission  of 
March,  1939,  and  Willett  &  Gray. 
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For  the  entire  period  up  to  and  including  the  year  1930, 
the  nineteen  be6t  slicing  plants  of  the  company  in 

212  Colorado,  Nebraska  and  at  Wheatland,  Wyoming, 
operated  on  the  average  of  94.9  days  per  year  of 

operation.  For  the  fifteen-year  period  1936  to  1940,  in¬ 
clusive,  those  same  plants  operated  on  the  average  of  79.2 
days  per  year  of  operation.  For  the  ten-year  period  1931 
to  1940,  those  plants  operated  on  the  average  of  67.3  days 
per  year  of  operation,  and  66.9  days  for  the  five-year  period 
1936  to  1940,  inclusive. 

In  all  districts  in  which  the  Great  Western  Sugar  Com¬ 
pany  operates,  the  production  of  sugar  beets  is  dependent 
on  irrigation  and  the  application  of  water  to  the  land  from 
direct  stream  flow  and  impounded  reservoir  supplies,  the 
precipitation  during  the  growing  season  throughout  the 
entire  region  being  inadequate  for  the  growth  of  the  crop. 
Commencing  with  the  year  1931,  the  planting  and  produc¬ 
tion  of  sugar  beets  in  northern  Colorado,  Nebraska  and  at 
Wheatland,  Wyoming,  has  been  substantially  and  adversely 
affected  by  sub-normal  rainfall  and  irrigation  water 
supplies. 

In  northern  Colorado,  where  twelve  of  the  company’s 
beet  factories  are  located,  the  water  shed  of  the  South 
Platte  River  is  the  source  of  all  irrigation  water.  Official 
records  of  the  Colorado  State  Engineer  show  that  for  the 
nine  irrigation  years  1931  to  1939,  inclusive,  the  total  yearly 
run-off  of  the  main  tributaries  of  the  South  Platte 

213  water  shed  was  in  only  two  years  up  to  the  normal 
run-off  established  by  long  term  records  and  measure¬ 
ments  on  each  of  these  tributaries,  and  during  this  nine- 
year  period  five  of  the  years  show’  total  run-offs  75  per 
cent  or  less  of  the  established  normal;  in  fact,  in  the  year 
1934,  the  run-off  wTas  only  57  per  cent  of  normal.  For  the 
irrigation  year  1940,  estimates  by  the  State  Engineer  for 
the  various  tributaries  show’  that  the  total  run-off  of  these 
aforesaid  main  tributaries  w’as  less  than  60  per  cent  of 
normal. 


In  western  Nebraska,  where  six  of  the  company’s  factor¬ 
ies  are  located,  farmers  are  primarily  dependent  for  their 
irrigation  water  on  the  run-off  of  the  North  Platte  River. 
During  the  last  ten  years,  according  to  official  records  of 
the  U.  S.  Reclamation  Service,  the  average  annual  inflow 
of  the  North  Platte  River  into  the  Pathfinder  Reservoir 
System,  expressed  as  a  percentage  of  the  average  annual 
inflow  for  the  twenty-two  years,  1900  to  1930,  inclusive,  has 
varied  from  a  low  of  26  per  cent  in  1934  to  a  high  of  101 
per  cent  in  1932,  but  has  averaged  only  62  per  cent  for  the 
ten-year  period  and  64  per  cent  for  the  five-year  period 
1936  to  1940,  inclusive. 

The  district  at  Wheatland,  Wyoming,  obtains  irrigation 
water  from  the  Laramie  River,  the  watershed  of  which  lies 
between  that  of  the  South  and  North  Platte  Rivers. 
214  For  the  nineteen  years,  1911  to  1929,  inclusive,  the 
average  vearlv  amount  of  water  available  to  the 
Wheatland  project  from  flow  of  the  Laramie  River  was, 
according  to  the  records  of  the  Wyoming  State  Engineer, 
139,463  acre  feet.  During  the  ten  years  1931  to  1940,  in¬ 
clusive,  the  water  available  to  the  project  from  Laramie 
River  flow  has  varied  from  a  low  of  9,440  acre  feet  in  1934 
to  a  high  of  126,500  acre  feet  in  1938,  but  has  averaged  only 
70,422  acre  feet  per  year,  which  is  only  50  per  cent  of  the 
flow  for  the  nineteen  years  1911  to  1929,  inclusive. 

I  do  not  mean  to  say  that  continuously  throughout  the 
last  ten  years  precipitation  has  been  below  normal.  The 
figures  I  have  given,  however,  show  that  for  the  entire 
period  the  amount  of  irrigation  supplies  essential  to  the 
planting  and  production  of  the  sugar  beet  crop  has  been 
substantially  below  that  of  an  immediately  long  preceding 
period.  This  subnormal  irrigation  supply  has  had  a  pro¬ 
found  effect  upon  the  volume  of  sugar  beet  plantings  in  the 
whole  territory  to  which  I  refer,  and  this  has  been  true  at 
a  cumulative  rate  through  the  whole  period. 

Let  me  illustrate :  for  the  year  ending  September  30, 1934, 
a  date  which  corresponds  in  this  territory  to  the  commence¬ 
ment  of  the  harvest  of  the  crop,  the  run-off  of  the  main 
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tributaries  of  the  South  Platte  watershed  was  but  57  per 
cent  of  the  long-term  average.  As  a  result  of  lack  of 

215  sufficient  water  to  grow  the  crop  of  1934,  the  aver¬ 
age  tonnage  harvested  for  that  year  for  the  Colorado 

acreage  of  the  company  was  only  9.74  tons  per  acre,  very 
substantially  below  average  production.  In  fact,  many 
farmers  whose  water  rights  were  less  favorable  than  the 
average  abandoned  a  substantial  acreage  of  beets  without 
attempting  to  harvest  them. 

Farmers,  in  making  their  cropping  plans  in  the  spring  of 
1935,  had  uppermost  in  their  minds  the  tragic  result  of  the 
1934  crop  and  also  the  fact  that  at  the  time  of  planting,  the 
reservoir  supply  for  the  summer  of  1935  was  substantially 
below  normal.  This  prompted  them  to  reduce  their  plant¬ 
ings  of  sugar  beets  in  1935,  and,  as  the  figures  will  show, 
the  acreage  planted  was  well  below  that  of  the  preceding 
year.  There  has  hardly  been  a  time  since  1932  in  the  terri¬ 
tory  which  I  mention  when  either  a  shortage  of  irrigation 
water  in  the  preceding  year,  less  than  normal  irrigation 
supplies  at  planting  time,  or  fear  that  water  for  the  late 
summer  requirements  of  the  crop  would  not  be  available 
when  needed,  has  not  influenced  the  cropping  plans  of  the 
farmers. 

To  illustrate  again  with  a  more  recent  year,  the  total  in¬ 
flow’  of  the  North  Platte  River  into  the  Pathfinder  Reservoir 
for  the  year  ending  September  30,  1939,  w*as  only  46  per 
cent  of  the  twentv-tw’o-year  average  from  1909  to 

216  1930.  As  was  to  be  expected,  the  tonnage  per  acre 
harvested  in  1939  w’as  below’  normal.  At  planting  time 

in  1940,  reservoir  supplies  were  below’  normal,  as  was  the 
expectancy  for  summer  stream  flow’.  The  previous  year’s 
result  and  this  subnormal  prospect  substantially  reduced 
the  acreage  of  beets  planted  by  farmers  in  1940  from  that 
which  would  have  been  planted  had  the  w’ater  prospect  been 
normal.  It  is  the  fact,  and  this  is  well  verified  by  the  pro¬ 
duction  figures  w’hich  I  have  given,  that  the  plantings  and 
production  of  sugar  beets  by  farmers  and  the  production  of 
beet  sugar  by  the  company  have  been  temporarily  but  sub- 
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stantially  reduced  from  the  normal  expectancy  for  some 
years  in  the  immediate  past  because  of  water  shortage. 

It  is  also  the  fact  that  there  is  no  reasonable  ground 
upon  which  it  can  be  assumed  that  this  subnormal  condi¬ 
tion  is  anything  but  temporary.  Stream  flow  records  exist 
in  the  offices  of  the  water  authorities  in  the  States  of  Colo¬ 
rado  and  Wyoming  in  instances  extending  back  for  as  long 
a  period  as  fifty  years,  and  these  long-time  records,  as  I 
have  stated,  show  that  the  mean  stream  flow  for  all  three 
rivers — the  South  Platte,  the  Laramie,  and  the  North  Platte 
— is  substantially  above  the  average  of  recent  years.  That 
fact  justifies  confidence  that  normal  precipitation  and 
normal  water  supplies  will  soon  be  available  again  for  the 
farm  lands  of  the  territory,  and  with  the  return  of 
217  normal  conditions,  production  will  return  to  former 
levels. 

Sugar  beets  are  an  agricultural  product  and,  as  such,  are 
subject  to  the  vicissitudes  of  climate,  disease,  insect  dam¬ 
age,  ate.  Almost  every  beet  producing  area  in  the  United 
States  has  at  one  time  or  another  suffered  a  severe  reduc¬ 
tion  in  its  level  of  production  for  some  cause.  For  example, 
in  1917,  the  State  of  California  produced  1,331,000  tons  of 
sugar  beets ;  in  1926  it  produced  only  369,000  tons  of  sugar 
beets;  while  in  1940  the  production  rose  to  2,791,000  tons. 
The  State  of  Idaho  in  1923  produced  498,000  tons  of  sugar 
beets;  in  1924  production  dropped  to  269,000  tons;  while  in 
1940  it  rose  to  1,128,000  tons.  The  State  of  Michigan  in 
1920  produced  1,313,000  tons  of  sugar  beets;  production 
dropped  to  300,000  tons  in  1929  and  in  1939  rose  to  1,004,000 
tons. 

When  there  are  no  artificial  controls  or  restraints,  pro¬ 
duction  tends  to  seek  its  natural  level.  However,  if  there 
is  introduced  some  control  or  artificial  restraint  which  tends 
to  freeze  the  various  production  areas  and  this  scheme 
comes  into  effect  when  some  particular  area  is  at  a  low 
point  of  production,  it  may  for  all  time  definitely  prevent 
that  area  from  coming  back  to  its  normal  production  level. 
For  this  reason,  it  is  only  proper  and  equitable,  both  from 
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the  standpoint  of  processors  and  producers,  that,  in 

218  fixing  marketing  quotas,  a  sufficiently  long  period  of 
time  be  given  consideration  so  as  to  reflect  the  true 

historical  position  of  the  various  beet  production  areas. 

In  the  Government  marketing  allotment  formula  deter¬ 
mined  for  1939,  three-fourths  weight  was  given  to  the  pro¬ 
duction  of  the  preceding  crop  and  one-fourth  weight  to  the 
average  deliveries  of  the  preceding  three  years.  This  in 
reality  brought  about  a  situation  whereby  the  production 
and  marketing  of  the  preceding  year  were  given  a  weight 
of  about  ten-twelfths  in  the  determination  of  the  final  re¬ 
sult,  which  is  certainly  a  complete  disregard  of  anything 
like  a  true  historical  picture  of  the  situation.  This  formula, 
instead  of  making  adequate  provision  for  those  fluctuations 
which  occur  from  year  to  year,  in  fact  failed  to  make  cor¬ 
rection  for  the  abnormalities  arising  therefrom,  and  placed 
an  overwhelming  weight  on  the  processings  and  deliveries 
of  a  single  year.  This,  it  is  submitted,  is  in  disregard  of  the 
equities  of  the  processors  and  beet  producers  in  the  in¬ 
dustry  and  has  a  definite  tendency  adversely  to  affect  a 
continuous  and  stable  supply  of  sugar  for  the  country  as  a 
whole. 

Section  205(a)  of  the  Sugar  Act  of  1937  authorizes  the 
Secretary  to  establish  a  marketing  allotment  which,  among 
other  things,  will  “assure  an  orderly  and  adequate 

219  flow  of  sugar  *  *  *  in  the  channels  of  interstate 
*  *  *  commerce,”  and  will  “prevent  disorderly  mar¬ 
keting  or  importation  of  sugar.  ’ ’  The  Secretary  is  directed 
to  establish  marketing  allotments  which  “shall  be  made  in 
such  manner  and  in  such  amounts  as  to  provide  a  fair,  effi¬ 
cient  and  equitable  distribution  of  such  quota.”  In  other 
words,  the  express  purpose  of  the  Act  is  to  afford  an  effi¬ 
cient  method  of  marketing  wffiich  shall  be  fair  and  equitable 
to  all  participating  in  such  distribution.  The  necessary 
economic  effect  and  result  of  the  continued  application  of  the 
formula  upon  which  the  1939  marketing  allotments  were 
made  is  to  place  a  premium  upon  excess  production. 
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The  average  production  for  the  beet  sugar  industry  as  a 
whole  during  1937  and  1938,  the  first  two  years  under  the 
Sugar  Act  of  1937,  was  29,694,888  bags,  or  approximately 
the  amount  necessary  to  meet  the  marketing  quota  allotted 
to  the  beet  industry.  During  these  two  years  the  average 
production  of  the  Great  Western  Sugar  Company  was  S,- 
877,853  bags,  while  for  the  same  period  the  rest  of  the  beet 
sugar  industry  average  20,817,035  bags.  In  1939  and  1940, 
the  average  production  of  the  industry  as  a  whole  was  34,- 
096,543  bags,  which  was  17  per  cent  more  than  the  average 
quota  for  the  same  years.  During  these  two  years  the 
production  of  the  Great  Western  Sugar  Company  averaged 
8,203,408  bags,  less  than  its  average  production  for 
220  the  two  preceding  years.  For  all  other  beet  pro¬ 
cessors  during  1939  and  1940,  the  average  production 
was  25,893,135  bags,  representing  an  increase  of  24.4  per 
cent  over  the  average  production  of  beet  processors  other 
than  the  Great  Western  Sugar  Company  during  the  two- 
year  period  1937  and  1938. 

The  production  of  the  Great  Western  Sugar  Company 
in  1940  was  102.5  per  cent  of  the  average  annual  produc¬ 
tion  of  the  company  for  the  three  preceding  years.  The 
1940  production  of  all  the  beet  sugar  industry  except  the 
Great  Western  Sugar  Company  was  approximately  120  per 
cent  of  the  average  production  of  the  industry  except  the 
Great  Western  Sugar  Company  for  the  three  preceding 
vears. 

These  and  other  figures  that  I  have  given  show  that  the 
1940  production  of  the  Great  Western  Sugar  Company  is 
actually  less  than  its  long-time  average  production  and 
little  above  its  average  production  for  the  first  three  years 
of  the  Sugar  Act  of  1937.  On  the  basis  of  either  recent  or 
long-time  performance  this  company’s  production  did  not 
contribute  to  excess  production  of  the  industry  over  the 
marketing  quota.  Comparison  of  figures  for  the  balance 
of  the  industry  shows  that  1940  production  was  substanti¬ 
ally  greater  than  either  average  long-time  production  or 
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average  production  for  the  first  three  years  under  the  Sugar 
Act.  And  the  figures  for  individual  companies  when 

221  so  compared  will  show  very  substantial  increases  in 
many  cases. 

With  due  regard  for  the  position  of  both  processors  and 
producers,  it  is  the  duty  of  the  Secretary,  in  the  allotment 
of  the  beet  sugar  quota  for  1941,  at  a  time  when  the  in¬ 
dustry  is  faced  with  the  necessity  of  carrying  into  1942 
more  than  10  per  cent  of  the  total  1940  production,  to  see 
to  it  that  a  proper  responsibility  and  burden  is  imposed 
upon  those  processors  causing  the  recent  increases  in  pro¬ 
duction. 

The  Department  of  Agriculture  is  on  record  in  this  con¬ 
nection  in  respect  to  its  recent  decision  allotting  the  1941 
sugar  beet  acreage  within  the  industry,  and  its  own  recog¬ 
nition  of  the  principles  and  equities  involved  in  the  allot¬ 
ment  of  acreage  is  convincing  evidence  of  the  necessity  of 
like  recognition  of  the  principle  and  equities  in  the  making 
of  the  marketing  allotment.  I  refer  to  a  release  dated 
January,  1941,  from  the  Division  of  Information  of  the 
United  States  Department  of  Agriculture,  Agricultural  Ad¬ 
justment  Administration,  entitled  “Questions  and  Answers 
on  1941  Sugar  Beet  Acreage  Adjustment.”  Question  No.  6 
in  this  document  is  the  following:  “6.  Will  the  reduction 
from  the  1940  acreage  be  uniform  in  all  parts  of  the  beet 
area?”  The  answer  given  by  the  Department  is  the  follow¬ 
ing:  “No.  Areas  or  districts  in  which  beet  acreage 

222  has  increased  recently,  particularly  in  the  last  year 
or  two,  will  make  larger  adjustments  from  1940  than 

those  in  which  acreage  has  remained  constant  or  has  de¬ 
clined  *  *  The  Department’s  own  explanation  of  the 
principles  and  equities  controlling  the  allotment  of  acreage 
presupposes  that  in  the  allotment  of  marketing,  similar  rec¬ 
ognition  must  be  given  to  the  principle  that  processors  who 
have  recently  increased  their  production,  particularly  in 
the  last  year  or  two,  should  accept  a  greater  adjustment  in 
their  1941  marketing  allotment  than  those  whose  production 
has  remained  constant  or  has  declined. 
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The  application  of  a  formula  for  making  marketing  allot¬ 
ments,  similar  to  that  used  in  1939,  with  one-fourth  weight¬ 
ing  to  average  deliveries  for  the  three  years  1938, 1939  and 
1940,  and  with  three-fourths  weighting  to  the  1940  produc¬ 
tion,  would  give  the  Great  Western  Sugar  Company  a  mar¬ 
keting  allotment  of  about  7,285,000  bags  for  1941,  based 
upon  the  latest  estimates  available.  This  would  result  in 
a  carry-over  by  this  company  into  1942  of  1,288,000  bags  of 
1940  sugar.  It  is  estimated  that  the  domestic  beet  industry 
as  a  whole  will  have  to  carry  over  into  1942  about  3,831,000 
bags  of  1940  production.  Thus,  under  the  1939  formula,  the 
Great  Western  Sugar  Company  would  be  forced  to  carry 
into  1942  33.7  per  cent  of  the  total  carry-over  of  1940 

223  sugar  produced  by  the  industry  as  a  whole,  while  its 
production  in  1940  amounted  to  only  24.6  per  cent  of 

the  total  production  of  the  beet  sugar  industry. 

The  production  of  this  company  in  1940  was  slightly  less 
than  its  average  production  over  the  last  ten  years  and  still 
further  below  its  average  production  for  the  last  fifteen 
years.  It  was  only  slightly  above  its  average  production 
for  the  first  three  years  of  the  Sugar  Act.  All  this  being 
true,  a  decree  which  would  give  this  company  a  marketing 
allotment  for  1941  which  would  oblige  it  to  carry  over  into 
the  next  year  a  substantial  quantity  of  sugar  would  com¬ 
pel  the  company  and  its  growers,  innocent  of,  and  realizing 
no  advantage  or  value  from  recent  expansion  of  production 
in  the  industry,  to  shoulder  and  bear  a  burden  caused  by 
others. 

224  Reverting  again  to  the  result  of  the  reapplication 
at  this  time  of  the  so-called  1939  formula,  I  desire 

to  point  out  that  under  it  this  Company  would  receive  a 
marketing  allotment  for  1941,  which  would  be  only  82.6 
per  cent  of  its  average  marketings  for  the  last  ten  years 
and  only  88.1  per  cent  of  its  average  marketings  for  the 
last  five  years,  whereas  the  same  formula  would  permit  all 
other  beet  processors  as  a  whole  to  market  18.9  per  cent 
more  than  their  average  marketings  for  the  last  ten  years 
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and  11.4  per  cent  more  than  their  average  marketings  for 
the  past  five  years. 

The  Great  Western  Sugar  Company  submits  that  in  the 
allotment  of  the  1941  beet  sugar  marketing  quota  the  fol¬ 
lowing  principles  should  be  observed : 

(a)  That  the  processings  of  the  last  four  years,  being 
the  period  in  which  the  Sugar  Act  has  been  operative,  and 
the  past  marketings  of  not  less  than  the  four  years  1937  to 
1940,  inclusive,  should  be  taken  as  the  periods  of  processings 
and  past  marketings  respectively,  considered  in  the  making 
of  such  allotments,  and  that  a  weighting  of  50  per  cent  be 
ascribed  to  each  of  these  factors. 

(b)  That  allotments  to  processors  whose  beet  sugar  pro¬ 
ductions  have  increased  recently  should  be  adequately  and 
equitably  reduced  in  comparison  with  the  allotments  of 

those  processors  whose  productions  have  not  so  in- 
225  creased. 

I  wish  to  state  that  if  these  principles  are  not  fol¬ 
lowed  and  observed  in  the  making  of  the  1941  allotments, 
the  effect  will  be  to  make  impossible  the  operation  of  all 
the  factories  of  this  Company.  I  make  the  assertion  with 
full  confidence  that  no  one  participating  in  or  having  any 
interest  in  the  enactment  of  the  Sugar  Act  of  1937  contem¬ 
plated  in  any  remote  degree  that  such  an  eventuality 
would  result  from  its  administration. 

Presiding  Officer  Bagwell:  Mr.  Kemp,  in  your  judgment, 
does  your  recommendation  (b)  flow  from  (a),  that  is,  if  you 
followed  the  formula  that  you  suggested? 

The  Witness :  In  a  sense,  Mr.  Bagwell,  it  is  an  alternative. 
If  the  principle  of  taking  a  sufficiently  long  time  perfor¬ 
mance  to  recognize  both  the  historical  position  of  units 
within  the  industry  and  to  smooth  out  the  peaks  that  are 
bound  to  occur  and  bound  to  be  found  in  any  year,  is  fol¬ 
lowed,  that  will  do  the  job.  It  is  also  true,  I  believe,  that 
responsibility  should  accompany  reasonable  increases  in 
production  and  that  in  the  allotment  of  the  total  marketing 
possibility,  those  procesors  who  have  recently  increased 
their  production  should  bear  a  commensurate  burden. 
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Bv  Presiding  Officer  Nicholson : 

9  W 

Q.  I  think  you  misstated  yourself  in  one  place.  You 
referred  to  1940  crop  allotment,  and  I  think  you 

226  meant  1941.  A.  If  I  did,  that  is  correct,  sir. 

Q.  I  just  wanted  to  make  that  correction.  If  you 
had  the  responsibility  of  defining  normal  carry-over  inven¬ 
tory  requirements,  how  would  you  define  that  figure?  A. 
Mr.  Nicholson,  that  is  a  puzzling  question.  You  refer  to  a 
normal  inventory  as  of  January  1st? 

Q.  As  of  the  close  of  the  crop  period,  let  us  say,  and  in 
relation  to  the  Act.  A.  We  are  apparently  making  sugar 
all  tile  year  round  now-a-days.  I  would  have  to  know  what 
date  you  had  in  mind. 

Q.  Let  us  assume  a  cut  off  date  of  October  1st.  A.  Well, 
now,  I  think  that  varies  according  to  the  circumstances.  I 
want  to  say,  as  far  as  I  personally  am  concerned,  I  think 
that  under  the  circumstances  confronting  the  country  to¬ 
day,1  a  normal  carry-over  might  and  should  be  a  larger  quan¬ 
tity  than  under  other  circumstances  that  I  can  conceive.  I 
don’t  believe  that  I  have  ever  attempted  to  figure  that  out 
as  a  percentage,  and  I  would  hesitate  to  do  that  without 
some  considerable  study,  Mr.  Nicholson. 

Q.  Well,  let’s  make  an  assumption  that  a  quantity  equal 
to  approximately  one-fourth  of  the  quota  would  be  a  nor- 
mal  carry-over  requirement.  If  we  make  that  assumption, 
wouldn’t  it  be  fair  to  require  that  each  company  have 

227  a  carry-over  equal  to  not  less  than  twenty-five  per 
cent  of  what  we  might  find  as  his  equitable  share  of 

the  market  ?  A.  Not  altogether,  Mr.  Nicholson,  in  my  opin¬ 
ion,  and  I  will  illustrate  out  of  the  past  experience  of  the 
industry  why  I  think  that  is  true.  Because  this  is  rather 
an  outstanding  case,  I  will  cite  it.  In  1934,  the  Layton 
Company  lost  its  crop,  made  5,000  bags  of  sugar.  I  don’t 
think  it  is  proper,  under  those  circumstances,  that  as  of 
October  1st,  following  the  harvest  of  that  crop,  the  Layton 
Company  should  carry  any  sugar. 
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Q.  If  we  look  at  the  currently  existing  situation,  Mr. 
Kemp,  -would  you  state  that  as  of  the  present  moment  it 
might  be  fair?  A.  Not  altogether.  I  will  give  you  another 
illustration.  There  are  a  good  many  companies  on  this  list 
that  over  the  last  four  years,  of  the  operation  of  the  Sugar 
Act,  have  produced  about  the  same  amount  of  sugar  or  per¬ 
haps  less.  Other  companies  have  increased  their  produc¬ 
tion  fifty  per  cent.  Now,  as  I  have  said  here  in  discussing 
what  I  think  are  principles  that  should  be  followed,  I  think 
that  the  company  that  produced  not  only  about  on  a  level  or 
actually,  for  some  reason  beyond  its  control,  probably,  pro¬ 
duced  less,  should  not  carry  an  equal  responsibility  in  the 
excess  load,  because  they  didn ’t  contribute  to  it. 

228  Q.  Would  it  be  fair  for  each  company  to  carry  its 
pro-rata  load  in  relation  to  a  normal  inventory  carry¬ 
over  requirement,  and  those  companies  that  have  increased 
their  production  carry  a  larger  amount?  A.  Of  course,  I 
think  that  if  you  will  take  a  long  time  average,  you  will  get 
just  about  that  result,  because  then  you  get  a  graduation 
built  upon  actual  experience,  and  you  can’t  take  that  from 
one  year,  but  if,  having  established  a  normal  inventory  for 
the  whole  industry,  you  can  fit  the  processors  fairly  in  rela¬ 
tion  to  each  other  into  that  picture,  then  I  say  that  that 
proposition  is  perfectly  sound. 

Q.  I  judge  you  assume  the  1939  market  allotment  would 
constitute  an  inequitable  gauge  of  the  share  of  the  market 
of  each  processor?  A.  I  certainly  do. 

Q.  Can  wTe  assume  from  your  proposal  that  you  would 
assume  processings  for  the  past  four  years,  plus  market¬ 
ings  for  not  less  than  four  years  averaged  and  adjusted  to 
the  quota,  would  constitute  an  equitable  basis  for  determin¬ 
ing  shares  in  the  market?  A.  Yes,  sir.  I  might  qualify 
that  to  this  extent,  perhaps,  that  I  think  that  follows  the 
pattern  of  the  act.  I  don’t  think  I  can  go  beyond  that. 
Within  the  limits  of  vrhat  the  Act  provides,  that,  in  my 
opinion,  is  the  fairest  way  of  determining  the  allotment. 


229  By  Presiding  Officer  Shields: 

Q.  There  is  a  school  of  thought  that  believes  that  once 
the  sugar  is  produced,  it  is  in  accordance  with  the  spirit 
of  the  Act  that  it  be  marketed.  I  assume  that  the  ideal 
situation  would  be  where  the  marketing  allotment  for 
every  company  would  permit  it  to  market  its  quota  and  to 
maintain  its  pro  rata  share  of  a  normal  carry-over,  what¬ 
ever  that  is,  so  that  if  we  had  that  ideal  situation,  it  would 
appear,  wouldn’t  it,  that  a  formula  which  weighted  heavily 
the  last  processing  would  be  equitable  if  we  were  under 
those  circumstances?  A.  Yes.  May  I  make  an  explana¬ 
tion? 

Q.  Certainly.  A.  I  don’t  want  that  answer  to  stand 
alone  in  the  record. 

Q.i  Certainly.  A.  Here  is  a  company  that  for  four  years 
produced  200,000  bags  of  sugar  or  400,000  bags  of  sugar, 
neither  up  nor  down.  To  find  the  proper  relationship  of 
that  production  to  the  production  of  the  balance  of  the  in- 
dustrv,  and  it  is  desired  to  carrv  an  inventory,  certainlv 
that  i company  would  not  object  to  carrying  a  fair  part  of 
that  inventory,  because  it  would  probably  be  on  the  above 
side  of  400,000  bags,  but  to  require  that  company  to  carry 
an  inventory  because  someone  else  had  the  advantage  of 
producing  fifty,  sixty,  seventy  per  cent  more  than 

230  its  average  production,  I  don’t  think  is  equitable. 

Q.  I  was  not  trying  to  suggest  that,  Mr.  Kemp.  I 
was  trying  to  get  at  a  basis  of  what  would  be  an  equitable 
inventory  under  normal  or  ideal  conditions  for  a  company 
to  carry,  and  then  see  whether  or  not  some  formula 
couldn’t  be  devised,  which  would  require  that,  but  a  for¬ 
mula  which  would  be  in  terms  or  closer  related  to  the  ideal 
formula  when  we  get  back  to  ideal  conditions. 

Now,  following  that  line  of  reasoning,  if  we  were  under 
the  ideal  conditions  where  a  proportionate  share  with  nor¬ 
mal  yields  permitted  companies  to  market  their  marketing 
quota  and  maintain  their  pro  rata  share  of  normal  inven¬ 
tory^  then  it  would  seem  to  me  that  possibly  the  1939  for- 
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inula  would  be  a  reasonable  formula  for  that  situation, 
granted  we  don’t  have  it  now. 

If  that  is  true,  wouldn’t  it  be  fair  to  use  the  1939  for¬ 
mula  as  applied  to  the  1941  quota  to  determine  the  pro  rata 
share  for  each  company  of  the  normal  inventory  that  they 
should  carry?  A.  I  would  have  to  see  how  that  worked  out. 
I  am  not  sure  that  I  would  agree  to  that. 

Q.  If  that  is  true,  if  that  would  be  fair  and  equitable, 
then  the  principle  of  making  the  allotment  could  still  be 
in  terms  of  where  we  hope  to  get  it,  but  there  might  be  a 
snapper  on  it  to  the  effect  that, — or  a  proviso  to  the 

231  effect  that  companies  should  be  burdened  in  carry¬ 
ing  an  inventory  only  to  the  extent  that  they  have 

contributed  to  that.  What  I  am  trying  to  do  is  to  see  what 
your  suggestions  are  in  working  through  on  that  basis.  A. 
May  I  cite  the  illustration  that  causes  some  doubt  to  arise 
in  my  mind? 

Q.  Certainly.  A.  I  take  it  that  you  have  asked  this  ques¬ 
tion,  if  we  could  today  fairly,  adequately,  properly  fix  the 
production  of  these  companies  in  relation  to  each  other,  and 
having  done  that  job,  could  we  not  then  each  year  take  the 
last  year’s  production  as  being  practically  the  only  base  for 
the  determination  of  the  marketing  allotment. 

Q.  Assuming  you  had  control  conditions,  yield  would  be 
the  only  variant.  A.  That  is  it.  Now,  here  is  what  causes 
the  doubt  in  my  mind,  Mr.  Shields.  Perhaps  it  would  be 
all  right,  I  don’t  know,  but  we  will  see.  We  have  that  thing 
done.  We  have  divided  up  the  total  business  among  these 
companies,  so  that  everybody  is  satisfied  and  it  is  proper 
and  fair. 

Company  A  has  a  crop  failure  and  produces  only  fifty 
per  cent.  Everybody  else  gets  102  per  cent,  so  that  the 
total  is  made.  I  am  not  sure  whether,  having  failed  to  pro¬ 
duce  it,  A  does  not  need  a  marketing  allotment  so  that 
everything  would  be  all  right,  or  whether  that  mar- 

232  keting  allotment  extending  for  the  whole  next  year 
might  not  hamper  A  in  recovering  its  normal  pro¬ 
duction.  I  just  don’t  know  the  answer  to  that. 
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Q.  I  assume  that  what  you  are  saying  is  that  to  handle  a 
situation  of  that  kind,  there  should  be  probably  a  further 
exception,  rather  than  saying  the  principle  that  we  have 
been  discussing  is  in  itself  wrong.  A.  That  might  be  true. 

Q.  If  you  took,  as  Mr.  Nicholson  suggested,  say  a  fourth 
of  the  quota  as  a  normal  or  ever  normal  carry-over  of  su¬ 
gar  under  these  conditions,  that,  then,  would  be  the  total 
quantity  of  inventory  that  would  have  to  be  borne  by  the 
industry,  and  then  the  problem  would  be  how  to  allocate 
that  burden.  A.  If  you  could  start  from  scratch  and  have 
got  everybody  in  proper  relationship  to  each  other,  then 
everybody’s  share  of  the  normal  granary  would  be  easy 
to  establish. 

Qj  That’s  right.  Then  you  have,  too,  these  unusual  cir¬ 
cumstances  where  a  company  fails  to  make  half  its  quota. 
Wouldn’t  the  best  way  to  divide  that  burden  between  com¬ 
panies  be  to  divide  it  in  a  manner  as  though  we  were  in  the 
so-called  ideal  condition  as  to  the  burden  of  carrying  the 
inventory,  leaving  to  another  formula  suited  to  the  exact 
facts  at  this  time,  or  another  part  of  the  same  formula,  the 
marketing  of  the  sugar  that  remains?  A.  Mr. 
233  !  Shields,  I  just  would  have  to  put  that  down  on  paper 
and  see  how  it  worked  out.  I  hesitate  to  sav  ves  or 
no. 

Q.  I  don’t  know  how  it  works  out  and  I  don’t  know  how 
your  formula  works  out,  either,  that  you  have  suggested. 
A.  I  would  want  to  study  that,  and  when  I  have  the  oppor¬ 
tunity  to  read  the  question  from  the  record,  I  would  form 
an  opinion.  I  would  reluctantly  do  so  here  on  the  stand. 

Q.  As  I  say,  if  it  should  be  decided  that  the  effective  in¬ 
ventory  as  such  is  not  a  sound  factor  as  representing  any 
one  of  the  three,  or  any  combination  of  the  three  of  what 
were  called  yesterday  the  secondary  factors,  it  still  may  be 
that  the  carrying  of  this  burden  of  inventory  should  be 
treated  in  a  way  so  that  it  just  doesn’t  end  up  as  a  result 
of  a  formula  based  on  marketings  and  on  processings  for 
a  year  or  a  set  of  years. 
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We  have  been  seeking  help  in  thinking  our  way  through 
as  to  who  should  bear  the  burden  of  this  great  supply.  On 
the  basis  of  their  contribution,  yes,  and  on  the  basis  of  what 
they  should  equitably  bear,  since  it  is  generally  agreed  that 
we  need  to  carry  an  inventory,  and  perhaps  a  higher  one  at 
this  time.  A.  May  I  say,  Mr.  Shields,  that  I  think  a  good 
part  of  our  difficulty  here,  as  I  have  suggested,  arises 
233a  out  of  the  fact  that — perhaps  it  necessarily  flows 
from  the  administration  of  this  kind  of  an  Act  under 
our  kind  of  a  system  of  Government,  but  everything  that 
has  been  done  has  been  done  on  a  catch  as  catch  can  basis, 
and  I  think  much  of  our  present  difficulty  would  have  been 
avoided,  had  the  very  inquiry  that  you  are  making  now  into 
all  these  surrounding  facts  and  circumstances  been  applied 
from  the  beginning. 

234  Q.  Did  you  give  us  two  suggested  principles  to 
follow?  A.  Yes,  sir. 

Q.  Or  was  your  solution  divided  into  parts  A  and  B? 
A.  I  think  that  would  be  more  properly  expressing  it,  that 
I  have  presented  two  principles  here  which  I  think  should 
control  in  the  determination  of  this  marketing  allotment. 

Q.  You  don’t  necessarily  suggest  one  in  substitution  for 
the  other?  A.  No. 

Q.  Have  you  worked  out,  and  do  you  have  available  tables 
to  show  the  end  result  of  your  formula?  A.  I  have  not  to 
put  into  the  record.  Our  calculations  were  made  about  a 
week  ago,  and  I  think,  to  have  them  exactly  correct,  we 
would  have  to  recalculate  them  on  the  basis  of  figures  that 
were  released  into  the  record  vesterdav.  I  will  be  glad  to 
do  that  and  to  introduce  them  before  we  leave. 

Q.  If  it  should  happen  that  there  should  be  any  consider¬ 
ation  to  some  equitable  apportionment  as  such  of  the  carry¬ 
over  on  some  normal  basis,  and  in  order  to  take  care  of  the 
special  situations,  which  I  suppose  would  be  largely  true 
in  the  case  of  smaller  companies,  would  anything  that  was 
suggested  here  yesterday  with  respect  to  small  companies 
appear  to  you  to  be  an  equitable  classification  from  two 
points  of  view:  One,  from  the  point  of  view  that  a 
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235  small  company  is  small  and  presumably,  I  say,  isn’t 
able  to  carry  perhaps  its  arithmetic  equitable  share 

of  the  burden,  and,  second,  because  it  might  be  subject  to 
these  peculiar  circumstances  and  less  able  to  bear  them, 
would  some  of  these  suggestions  of  breaking  at  a  200,000 
bag  company  appear  to  you  as  reasonable?  A.  No,  I  think 
not,  Mr.  Shields,  and  I  will  explain  my  reasons.  I  don’t 
believe  that  either  the  facility  of  reaching  a  result  or  the 
equity  of  that  result  will  be  aided  by  making  more  and 
more  exceptions  based  upon  extraneous  facts.  If  a  com¬ 
pany  having  today  an  effective  inventory  of  less  than 
200,000  bags  should  be  absolved  from  any  responsibility 
here,  what  about  the  company  that  has  got  250?  And  if 
you  extend  the  limit  to  250,  what  about  the  company  that 
has  got  300  ?  How  are  you  going  to  measure  those  units, 
those  equities,  and  where  are  you  going  to  find  a  proper 
resting  place. 

Further  than  that,  I  think  there  are  a  lot  of  considera¬ 
tions  which  make  possible  a  suggestion  of  the  conclusion 
that  the  circumstances,  the  final  resulting  circumstances, 
may  not  be  very  different  in  the  case  of  the  small  company 
from  the  large  one,  excepting  only  individual  financial  con¬ 
ditions  which  may  arise  out  of  things  entirely  above  and 
apart  from  anything  we  are  considering. 

To  do  full  justice  in  relieving  a  company  of  any 

236  restriction  under  this  Act,  I  should  think  it  would  be 
proper  to  compare  the  length  of  run  which  that  com¬ 
pany  enjoys  compared  with  others,  big  or  small.  Remem¬ 
ber  this  concerns  only  the  company  itself.  It  might  be 
proper  to  look  back  of  the  company  itself  to  determine 
whether  its  growers,  as  the  result  of  its  marketing  privi¬ 
lege,  were  able  to  grow  more  or  less  beets  than  other  com¬ 
panies,  or  than  other  growers  who  happened  to  be  located 
in  an  area  which  was  served  by  a  big  company. 

I  take  it  that  the  cost  of  carrying  an  equivalent  amount 
of  sugar  ought  not  to  be  any  greater  per  bag  and  it  might 
actually  be  less  for  a  small  company  than  a  big  one.  Some 
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of  the  small  companies,  at  whatever  level  you  consider, 
don’t  need  it. 

Finally,  I  don’t  find  any  hint  of  authorization  for  such 
an  exception  in  the  statute. 

Q.  At  the  risk  of  repetition,  but  so  that  it  is  very  clear 
in  the  record,  is  it  your  position  that  the  use  of  processings 
for  the  last  four  years  and  marketings  for  the  last  four 
years,  weighted  equally,  would  result  in  an  equitable  dis¬ 
tribution  of  the  burden  of  the  inventory?  A.  Under  the 
law,  I  think  that  is  the  most  equitable  thing  that  can  be 
done. 

Q.  Without  any  further  adjustment?  A.  If  that 
237  were  done — may  I  explain  that — if  that  were  done,  I 

think  it  takes  care  of  the  situation,  because  that  was 
a  sufficiently  long  period  of  time  to  average  down  the  peaks 
and  the  increases  and  what  not. 

Q.  Then  if  that  was  followed,  you  wouldn’t  suggest  that 
factor  B  of  your  proposal  be  taken  into  account  ?  A.  That 
is  correct.  But  if  that  were  not  done  for  any  reason,  if  a 
sufficiently  long  period  of  time  is  not  taken  into  the  thing 
itself,  then  this  other  thing  certainly  must  be  considered. 

By  Presiding  Officer  Nicholson : 

Q.  Do  you  have  any  misgivings,  Mr.  Kemp,  about  the 
inclusion  of  marketings  in  the  year  in  which  control  was 
exercised  over  those  marketings,  specifically  1940?  A. 
Well,  I  fail  to  see  that  there  was  as  much  distinction  be¬ 
tween  1940  and  1939  in  reality,  Mr.  Nicholson,  as  some 
might  assume.  We  had  control  in  1939.  It  is  true  that  the 
control  was  lifted  at  the  time,  but  there  were  many,  many 
companies  not  able  to  take  advantage  of  the  listing,  so  that 
we  really  had  two  years  of  control.  I  think,  as  in  every¬ 
thing  else,  that  a  truer  pattern  would  be  presented  if  you 
took  years  of  production  without  control,  and  it  was  for 
that  reason  that  I  suggested  that  not  less  than  four  years 
of  marketings  be  considered,  because  the  phrase  of  the  stat¬ 
ute  dealing  with  past  marketings  is  not  limited  to  past  mar¬ 
ketings  under  the  Act,  but  whether  you  can  disre- 


104 


238  gard  a  year  under  the  Act,  I  don’t  know.  I  leave  that 
up  to  counsel. 

Q.  Would  it  be  your  judgment  that  if  the  four  year  pe¬ 
riod  were  moved  back  one  year,  an  inequitable  result  would 
be  obtained?  A.  I  haven’t  calculated  that,  sir.  I  might 
say  this.  I  am  not  basing  my  opinion  about  what  should 
be  done  here  entirely  upon  end  results  of  so  many  bags  for 
this  company  and  so  many  bags  for  that  company.  If  you 
moved  it  back  a  year,  I  should  say  that  that  would  still  fur¬ 
ther  tend  to  do  the  very  thing  I  am  talking  about.  If  you 
mean  move  it  back  a  year  and  exclude  1940,  I  don’t  know 
that  I  think  that  makes  very  much  difference.  I  think  that 
the  exclusion  of  arbitrary  conditions  is  always  helpful. 

Q.  You  are  undoubtedly  familiar  with  an  alternative  con¬ 
struction  that  is  placed  on  the  phrase,  “equitable  oppor¬ 
tunity  to  market  sugar.”  I  take  it  the  construction  you 
place  on  that  is  a  share  in  the  market  based  upon  past  his¬ 
tory?  A.  That  should  have  great  weight. 

Q.  An  alternative  construction  might  be  that  equitable 
opportunity  involves  making  way  for  sugar  that  is  now  in 
existence.  I  wonder  if  you  would  comment  on  that  particu¬ 
lar  interpretation  that  may  be  placed  on  the  phrase.  I  be¬ 
lieve  it  can  be.  A.  Mr.  Nicholson,  I  don’t  recall  that 

239  phrase  of  the  Act  and  I  would  hesitate  to  answer 
that.  I  am  not  prepared,  sir,  to  answer.  I  would 

want  more  time  to  think  about  that.  I  am  not  prepared  to 
express  an  opinion  on  it. 

Q.  I  think  you  argued  that  the  principles  applicable  to 
the  determination  of  proportionate  share  acreages  should 
be  applicable  to  a  determination  of  marketing  allotments. 
A.  In  the  respect  that  I  point  out.  I  quoted  from  a  state¬ 
ment  of  the  Department. 

Q.  Is  it  not  true  that  the  determination  of  proportionate 
share  acreages  for  the  year  1941  is  forward-looking  to  pro¬ 
duction,  whereas  the  allocation  of  marketing  allotments  is 
backward-looking,  with  a  result  in  accomplishment  in  pro¬ 
duction,  and  to  that  degree,  reasoned  by  analogy,  may  be 
somewhat  vulnerable?  A.  Well,  I  recall  Mr.  Robbins  re- 
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marked  to  me  one  time  that  reasoning  by  an  analogy  was 
an  inferior  type  of  reasoning,  because  there  is  no  true 
analogy. 

Let  me  say  this,  though,  that  I  think  that  is  one  of  the 
mistakes  that  can  be  made,  to  regard  the  marketing  allot¬ 
ment  as  having  no  effect  upon  production  in  the  future. 
It  does  have  an  effect  upon  production  in  the  future.  It  is 
not  only  a  measure  of  what  you  can  do  with  what  you  have 
got,  but  it  is  much  more  than  that.  The  opportunity  to  sell 
so  many  bags  of  sugar  t  a  given  company  is  bound,  in  my 
opinion,  to  have  an  influence  upon  their  production 

240  ability  in  the  future.  If  the  marketing  opportunity 
this  year  were  such  as  to  compel  a  burdensome  carry¬ 
over,  I  think  it  is  easy  to  see  that  that  affects  the  company’s 
productive  ability  in  the  future.  It  is  not  entirely  or  prin¬ 
cipally,  in  my  judgment,  simply  the  question  of,  “Well, 
what  are  you  going  to  do  with  what  they  have  got?” 

Q.  In  your  formula,  Mr.  Kemp,  you  give  relatively  small 
consideration  to  processings  from  the  crop  preceding  the 
calendar  year  for  which  the  allotment  is  to  be  made.  I 
think  if  we  look  in  the  figures  on  production,  we  will  find 
rather  tremendous  variations  in  the  size  of  the  crop  as  be¬ 
tween  years.  A.  Yes,  sir. 

Q.  Suppose  we  have  this  situation.  Company  A  in¬ 
creases,  Company  B  has  a  decided  decline.  Presumably 
the  stock  of  sugar  that  each  has  to  satisfy  the  market  re¬ 
quirements  of  the  next  year  would  be  greatly  different  in 
relation  to  their  past  history.  Would  that  not  constitute 
fairly  good  justification  for  attaching  great  significance  to 
the  immediately  antecedent  year?  A.  That  is  in  just 
another  way  the  question  Mr.  Shields  asked  me,  and  I  said 
that  I  would  want  to  consider  that  and  work  that  out  so  as 
to  see  what  would  happen  to  the  company  whose  marketing 
allotment  w*as  based  upon  its  existing  stock  of  sugar,  and 
how  it  would  be  situated  at  the  end  of  another  vear 

241  with  a  normal,  or  a  greater  than  normal,  or  a  less 
than  normal  production. 
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Q.  It  would  depend  on  accidents  of  the  next  crop  ?  A.  I 
can ’t  figure  that  out  here  on  the  stand. 

Q.  You  would  say  that  would  depend  on  accidents  to  the 
next  crop,  too?  Two  successive  bad  years  would  lead  to 
another  situation.  A.  I  would  like  to  plot  those  out  before 
I  attempt  to  answer  that. 

By  Presiding  Officer  Shields : 

Q.  Just  extending  for  a  minute  this  point  made  by  Mr. 
Nicholson  about  your  argument  by  analogy  there  on  the 
principle  announced  by  the  Department  with  respect  to 
proportionate  shares,  it  is  true,  isn’t  it,  that  in  following 
the  principle  which  the  Department  has  announced  with  re¬ 
spect  to  proportionate  shares,  for  1941,  if  future  marketing 
allotments  follow  closely  proportionate  shares,  then  part 
of  the  evil  you  are  talking  about  is  to  a  certain  extent  alle¬ 
viated?  A.  Yes.  If  that  had  been  done  three  years  ago,  I 

think  we  would  be  in  a  verv  much  easier  situation  todav. 

•  • 

The  trouble,  of  course,  always  rests  upon  how  to  determine 
the  jumping  off  place. 

By  Presiding  Officer  Nicholson : 

Q.  And  you  are  drawing  a  sharp  line  between  a  so- 
242  called  definitive  proportionate  share  and  what  might 
be  viewed  as  a  generalized  proportionate  share  with¬ 
out  definite  limitation.  A.  lrou  are  over  my  head  there. 

Q.  Bv  a  definitive  proportionate  share,  I  mean  a  definite 
allocation  of  so  many  acres  as  contrasted  with  a  propor¬ 
tionate  share  which  encompasses  all  of  the  acreage  grown. 

Presiding  Officer  Shields:  As,  say,  in  1937,  when  you 
had  proportionate  shares. 

Presiding  Officer  Nicholson:  We  have  had  proportion¬ 
ate  shares  back  for  four  vears. 

The  Witness:  I  understand  that,  yes.  I  understand  that 
is  what  Mr.  Shields  had  in  mind,  a  proportionate  definitive 
share,  yes. 
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By  Presiding  Officer  Shields : 

Q.  Extending  that  a  little  further  to  the  extent  that  pro¬ 
portionate  shares  in  the  future  take  care,  so  to  speak,  of 
inequitable  contributions  to  the  burden  of  the  inventory, 
isn’t  that  all  the  more  reason  that  it  would  be  desirable  to 
follow  a  formula  giving  great  weight  to  proportionate 
shares  for  the  immediate  year,  and  taking  care  of  the  in¬ 
ventory  problem  as  a  sort  of  a  subsidiary  problem,  in  the 
view  that  in  the  long  run  the  thing  will  iron  itself  out  and 
we  will  get  to  the  ideal  situation,  that  this  is  a  temporary 
situation  due  to  the  fact  that,  perhaps,  we  have  had 

243  definitive  proportionate  shares  some  years  and  some 
years  not,  and  what  we  are  looking  forward  to,  of 

course,  is  where  the  two  will  meet,  and  it  would  be  better  to 
set  the  principle  in  terms  with  the  emphasis  on  immediate 
proportionate  shares  with  a  proviso  to  take  care  of  the  spe¬ 
cial  situations,  rather  than  to  devise  a  plan  which  overlooks 
that  principle,  if  in  the  long  run  under  ideal  conditions,  that 
would  be  the  sound  thing  to  do  ?  A.  As  I  have  said,  I  think 
— I  feel  very  strongly,  that  the  long  time  basis  made  pos¬ 
sible  under  the  statute,  the  longest  possible  basis  which 
the  statute  authorizes  would  be  the  foundation  stone  or 
desirable  situation  in  the  future,  and  that  that,  translated 
into  marketing  allotments  for  1941,  would  be  the  fairest, 
most  equitable  thing  to  do. 

Q.  Of  course,  if  you  drag  along  a  lot  of  history  in  both 
processings  and  marketings,  year  in  and  year  out,  in  your 
determination  of  marketing  allotments,  you  don’t  take  care 
of  the  point  Mr.  Nicholson  raised  about  the  variations  in 
their  crops,  do  you?  A.  I  had  a  second  part  of  that  an¬ 
swer,  that  without  having  an  opportunity  to  plot  this  out,  it 
would  seem  to  me  that  a  certain  variation  is  bound  to  occur 
in  the  results  of  an  agricultural  crop  that  might  make  nec¬ 
essary  some  consideration  from  that  basis  to  adjust  equi¬ 
ties  in  a  particular  year.  Now,  the  effective  inven- 

244  torv  of  this  year,  I  think  I  feel  this  way  about  that. 
This  is  my  opinion.  That  if  anything  less,  or  any 
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other  basis  than  the  long  time  averages  that  I  have  sug¬ 
gested  here  to  be  used  were  used,  the  effective  inventory  of 
this  year,  in  the  light  of  what  has  happened  since  1939,  court 
decisions,  further  interpretations,  proportionate  share  de¬ 
terminations,  production,  marketing  restrictions,  and  so  on, 
— the  effective  inventory  of  this  year  is  a  proper  basis  and 
a  necessary  basis  to  be  considered,  if  you  don’t  use  the  long 
time  average. 

Q.  When  you  say  considered,  do  you  mean  as  a  factor  in 
the  formula,  or  as  a  situation  to  which  some  have  contrib¬ 
uted  more  than  others  and  consequently  the  factor  should 
recognize  that?  A.  Both. 

Presiding  Officer  Bagwell:  Are  there  any  questions 
from  the  floor? 

Mr.  Ray:  May  I  ask  a  few  questions? 

Presiding  Officer  Bagwell :  Yes,  Mr.  Ray. 

By  Mr.  Ray: 

Q.  Mr.  Kemp,  I  believe  you  referred  to  the  fact  that  in — 

Presiding  Officer  Bagwell:  Just  a  minute.  I  think  we 
had  better  take  about  a  five  minutes’  recess,  and  we  will 
let  you  start  when  we  come  back. 

(A  recess  was  taken) 

245  Presiding  Officer  Bagwell :  We  will  proceed  now 
with  the  hearing. 

Mr.  Ray  has  some  questions  that  he  would  like  to  ask  Mr. 
Kemp. 

By  Mr.  Ray: 

Q.  Mr.  Kemp,  I  was  about  to  observe  that  you  had  stated, 
if  I  correctly  understood  you,  that  the  application  of  the 
1939  formula  would  require  Great  Western  Sugar  Com¬ 
pany  to  assume  the  burden  of  carrying  approximately  one- 
third  of  the  excess  inventory.  A.  I  gave  those  figures, 
Paul. 

Q.  For  the  purpose  of  my  question,  we  can  put  it  this 
way,  Mr.  Kemp.  You  stated  in  your  testimony  that  the  in- 
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ventory  presently  confronting  us  exceeded  the  quota  ap¬ 
proximately  3,300,000  bags,  and  that  the  application  of  the 
1939  formula  would  require  you  to  carry  something  in  ex¬ 
cess  of  1,200,000  bags  into  1942.  A.  Yes,  1,288,000. 

Q.  Approximately  one-third  of  the  total  surplus  or  ex¬ 
cess?  A.  33.7  per  cent,  yes,  sir. 

Q.  And  I  take  it  you  call  attention  to  that  fact  because 
you  regard  that  as  disproportionate  and  discriminatory.  A. 
I  said  that  while  our  production  was  only  24.6  per  cent,  the 
application  of  that  formula  would  make  us  carry 

246  33.7  per  cent  of  the  total  carry-over. 

Q.  And  1  take  it  you  would  regard  such  result  as 
disproportionate  and  discriminatory  as  far  as  your  com¬ 
pany  is  concerned.  A.  Yes,  sir,  I  certainly  would. 

Q.  So  that  if  by  the  application  of  some  other  formula, 
it  developed  that  some  other  company  was  in  the  same 
boat,  then  subject  to  exploration  of  its  past  history,  that 
might  or  might  not  be  discriminatory  as  to  that  company? 
A.  That  is  correct. 

Q.  And  to  make  the  point  slightly  more  specific,  if  you 
applied  your  formula,  the  one  you  have  proposed,  or  your 
principles,  and  it  developed  that  some  company  produced, 
we  will  say  a  fourth  or  a  fifth  as  much  sugar  as  you  did  and 
had  to  carry  over,  not  only  a  greater  proportion,  but  more 
bags  of  sugar  than  the  Great  Western,  then  such  a  result 
might  be  disproportionate  and  discriminatory,  as  far  as 
that  company  is  concerned?  A.  Subject,  of  course,  to  the 
exploration  that  you  have  suggested  ought  to  be  made  as 
to  how  that  arose  and  why  and  all  the  circumstances  about 
it. 

Q.  That  would  take  quite  an  explanation,  wouldn’t  it,  if 
it  developed  that  some  company  with  a  fifth  of  your  produc¬ 
tion  was  required  to  carry  over  a  greater  part  of  the 

247  inventory  than  your  company?  A.  Well,  I  don’t 
know.  If  there  is  such  a  case,  perhaps  we  could  dis¬ 
cuss  that  and  find  out  some  of  the  circumstances  that 
brought  it  about. 
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Q.  You  see,  we  are  slightly  lame  by  reason  of  the  fact 
that  your  principles  have  not  been  projected  yet  into  the 
form  of  a  table  or  schedule,  but  what  you  are  aiming  at  is 
something  that  would  not  be,  within  fair  limits,  either  dis¬ 
proportionate  or  discriminatory,  as  far  as  any  company  is 
concerned.  A.  In  the  face  of  the  record  and  all  the  con¬ 
tributing  circumstances. 

Q.  The  statement  you  made  with  respect  to  the  discrimi¬ 
natory1  result  which  would  face  you  by  reason  of  the  appli¬ 
cation  of  the  1939  formula  gave  a  long  history  of  the  opera¬ 
tions  of  the  Great  Western  Sugar  Company,  and  you  told 
of  its  production  and  its  sales,  throughout  the  years. 

In  some  of  those  years,  there  were  artificial  restraints 
upon  iour  marketing,  for  instance,  but  is  it  not  true,  Mr. 
Kemp,  that  the  net  result,  the  final  result  of  all  those  oper¬ 
ations^  is  that  today  you  have  a  certain  amount  of  sugar 
on  hand?  A.  Yes,  I  think  that  is  true,  starting  from  the 
beginning,  if  the  production,  marketings,  had  been  identi¬ 
cal,  but  since  that  time,  1930,  we  had  made  one  million  more 
bags,  we  would  have  a  million  more  bags  carry-over, 
248  if  production  and  marketing  from  that  time  had  been 
identical. 

Q.  Roughly,  your  operations  are  divided  into  two,  pro¬ 
duction  of  sugar  and  sale  of  sugar,  and  the  resultant  of 
those  two  operations  is  that  today  you  have  a  certain 
amount  of  sugar  on  hand?  A.  I  think  that  is  it.  Mr.  Bag- 
well  suggested  it  was  the  non-marketing,  but  they  mean  the 
same  thing,  I  think. 

Q.  And  it  has  been  defined  here  by  some  gentleman  as 
unmarketed  production.  That  would  fairly  describe  your 
situation,  too,  I  take  it.  A.  And  inventory. 

Q.  Your  inventory  is  your  unmarketed  product.  A.  It 
is  an  inventory.  I  suppose  that  is  true. 

Q.  You  take  the  position,  if  I  correctly  understand  you, 
Mr.  Kemp,  that  if  it  should  appear  impractical  or  inequit¬ 
able  or  unfair  to  take  a  long  retrospective  view’  of  the  mat¬ 
ter  in  arriving  at  a  formula,  then  this  unmarketed  prod- 
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uct,  or  this  effective  inventory,  whatever  you  desire  to  call 
it,  should  be  considered  in  arriving  at  a  formula. 

Mr.  Martin :  Will  you  state  that  question  again? 

The  Witness:  I  think  I  know  the  question.  I  can’t  con¬ 
ceive,  feeling  as  1  do  about  this,  Mr.  Ray,  that  the  use  of 
long  time  figures  could  be  construed  to  be  inequitable  or 
unfair.  What  I  said  was  that  if  for  any  reason,  and  in  my 
judgment  it  would  have  to  be  some  other  reason 

249  than  that,  it  were  not  used,  then  the  inventory  posi¬ 
tion  of  the  industry  and  the  several  companies 

should  be  taken  into  account. 

Bv  Mr.  Ray: 

Q.  Let  me  explore  the  possibilities  of  the  long  retrospec¬ 
tive  view,  resulting  in  an  inequitable  or  unfair  distribution. 
If  you  go  back  a  number  of  years  into  the  history  of  Great 
Western,  you  come  progressively  into  higher  production,  do 
you  not?  A.  Yes,  average. 

Q.  May  I,  without  being  regarded  as  unkind,  state  it  this 
way,  that  as  you  go  back  averaging  into  the  history  of  Great 
Western,  you  come  into  fatter  years?  A.  Well,  I  don’t 
know  what  you  mean  by  fatter.  More  productive. 

250  Q.  They  are  bigger  years,  bigger  production,  big¬ 
ger  sales.  A.  That’s  right. 

Q.  Now,  then,  by  the  same  route,  may  we  not  come  into 
years  in  respect  to  other  companies  that  are  very  lean?  A. 
Well,  you  are  talking  about  a  comparison  now? 

Q.  Yes.  A.  Yes,  I  think  that  is  true.  I  think  there  are 
companies — I  am  sure  this  is  correct,  whose  more  recent 
performance  is  less  than  their  long  time  average,  or  is 
greater  than  their  long  time  average,  or  is  equal  to  their 
long  time  average. 

Q.  You  gave  us  an  example  a  moment  ago  of  the  Layton 
Sugar  Company.  A.  I  think  the  Layton,  by  the  way,  Mr. 
Ray,  as  I  understand  the  circumstances,  is  an  outstanding 
case  where  production  recently  is  less  than  their  long  time 
average. 
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Q.  But  if  you  go  back,  you  come  to  a  year  when  there  was 
uo  product.  Now,  that  very  year  when  Layton  unfortu¬ 
nately  lost  its  crop,  might  have  been  a  fat  year  for  the 
Great  Western.  A.  It  was  not,  but  it  might  have  been. 

Q.  It  might  have  been,  so  that  w’hen  you  travel  backwards, 
trying  to  reach  what  you  regard  as  a  normal  for  Great 
Western,  you  may  reach  what  one  or  another  corn- 

251  panv  may  regard  as  entirely  abnormal  or  subnormal. 
A.  Yes,  that  may  be  true. 

Q.  And  if  you  go  back  four  years,  five  years,  we  will  say 
you  may  come  to  a  time  when  companies  now  producing  are 
employing  facilities  and  operating  in  areas  in  which  there 
were  no  facilities  and  no  beet  growers  four  or  five  years 
ago,  and  if  you  include  those  years,  the  factor  for  those 
years  would  be  zero,  as  far  as  those  companies  are  con¬ 
cerned,  wouldn’t  it?  A.  Yes,  it  is  perfectly  obvious  that  a 
company  that  has,  since  this  restrictive  Act  became  effec¬ 
tive,  gone  into  new’  areas,  built  new’  factories,  why,  of  course, 
they  have  largely  expanded  their  production  over  the  pre¬ 
vious  history. 

Q.  I  am  just  exploring  the  possibility  that  perhaps,  if  you 
took  a  formula  and  spread  it  over  the  whole  industry,  and 
you  looked  back  far  enough  to  the  point  where  you  brought 
the  Amalgamated  Sugar  Company,  for  instance,  into  years 
wrhere  the  zero  factor  w’ould  be  used,  for  many  of  its  facili¬ 
ties,  that  that  might  possibly  be  inequitable  and  unfair. 
A.  Well,  I  think  the  facts  would  be  disclosed  through  the 
record  of  production  of  that  company,  or  any  other  com¬ 
pany.  It  is  easy  enough  for  those  figures  to  be  put  in  the 
record  to  determine  what  the  present  production  is,  what 
relation  it  bears  to  long  time  average  production,  or  pro¬ 
duction  of  any  period  you  want  to  select. 

252  Q.  But  if  you  went  back  enough  years  so  that  as 
to  one  company  or  more  companies  the  history  which 

you  got  entirely  failed  to  reflect  the  condition  it  is  in  today, 
or  has  been  for  the  last  one  year,  two  years,  or  three  years, 
it  would  greatly  suffer  by  such  a  long  retrospective  view, 
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wouldn’t  it?  A.  Mr.  Ray,  I  don’t  know  that  you  can  mea¬ 
sure  sufferings.  I  think  I  indicated  that  in  what  I  had  to 
say  in  discussing  the  little  companies.  I  don’t  think,  neces¬ 
sarily,  that  a  little  man  has  a  more  severe  toothache  than  a 
big  man.  I  want  to  point  out  that  if  during  the  time  we 
have  had  a  restrictive  sugar  program,  any  company  ex¬ 
panded  into  new  areas,  built  new  factories,  enlarged  its  oper¬ 
ations,  and  that  must  come  out  of  the  total  and  the  total  is 
not  changed,  necessarily  it  must  come  out  of  somebody  else. 

Q.  I  am  not  asking,  Mr.  Kemp,  for  you  to  characterize  any 
company  at  all.  A.  I  am  trying  not  to,  sir. 

Q.  I  am  simply  trying  to  develop  the  point  that  if  it  should 
appear  to  those  charged  with  the  responsibility  of  giving 
us  a  formula,  that  going  back  four  years  or  five  years  or 
ten  years,  results  in  injustice  so  that  if  they  determine  it 
can’t  be  followed,  then  would  you  agree  with  me  that  effec¬ 
tive  inventory  is  a  factor  to  which  resource  must  be  had  in 
order  to  find  an  equitable  distribution  of  total  quota? 
253  A.  I  have  said,  Mr.  Ray,  I  think  I  have  made  myself 
clear  on  that,  that  if  for  any  reason  whatever  it  may 
be  the  distribution  of  marketing  allotments  for  1941  should 
not  be  made  upon  consideration  of  the  long  time  record  of 
marketings  and  production,  that  the  effective  inventory  'of 
the  industry  and  the  components  of  it  should  be  taken  into 
account. 

Q.  Would  you  state,  Mr.  Kemp,  that  the  present  surplus 
which  confronts  us  has  been  contributed  to,  at  least  to  some 
extent,  by  the  fact  that  in  1940  production  was  unrestricted, 
while  under  the  Sugar  Act  it  was  necessary  for  us  to  oper¬ 
ate  under  restricted  marketing?  A.  Yes,  I  think  that  had 
we  been  unrestricted  in  marketing  in  1940,  the  industry 
would  have  sold  more  sugar  than  it  did.  The  fact  is,  of 
course,  we  were  restricted,  we  had  marketing  allotments  and 
severe  penalties  against  exceeding  them,  so  that  the  inven¬ 
tory  position  is  pretty  largely  a  result  of  the  large  produc¬ 
tion  of  1940  and  immediately  preceding  years. 

Q.  To  that  extent,  then,  the  position  in  which  we  find  our¬ 
selves  at  this  time,  is  artificial?  A.  Yes,  I  think  there  are, 
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of  course,  many  artificial  influences  in  the  situation  today. 

Q.  You  have  had  a  restriction  upon  your  business 

254  that  has  been  open  at  one  end,  have  you  not?  A.  Yes. 

Q.  And  that  has  made  some  contribution  to  the  ex¬ 
istence  of  the  present  effective  inventory?  A.  Undoubt¬ 
edly. 

Q.  So  that  by  reason  of  all  the  factors  which  influence  the 
situation,  would  vou  sav  that  the  condition  which  now  exists 
is  in  a  sense  an  emergency  or  creates  an  emergency?  A. 
Well,  I  don’t  know  as  I  think  there  is  any  greater  emergency 
than  there  was  when  we  first  sat  here,  because  it  seemed  to 
me  then  that  that  situation  might  and  would  inevitably 
come  about.  We  have  got  a  larger  carry-over,  the  industry 
as  a  whole,  than  we  have  ever  had,  I  guess. 

Q.  Is  the  industry  ever  subject  to  fluctuation  and  varia¬ 
tion  both  by  reason  of  the  influence  of  control  and  by  reason 
of  natural  conditions?  A.  It  is  certainly  subject  to  fluctua¬ 
tions  and  variations  from  natural  conditions. 

Q.  So  that  conditions  confronting  the  industry  and  the 
Sugar  Division  from  time  to  time,  are  very  different?  A. 
Oh,  yes. 

Q.  And  would  you  agree  that  those  administering  the  Act 
should  be  in  position  to  meet  the  situation  as  it  is  from  time 
to  time?  A.  Well,  I  think,  Mr.  Ray,  that  was  pretty 

255  well  expressed  by  Mr.  Shields  the  last  time  we  did 
this  job,  and  I  refer  to  a  statement  by  Presiding  Of¬ 
ficer  Shields  at  page  108  of  the  record  of  the  hearing  of 
1939. 

“Well,  the  facts  change  from  year  to  year,  and  I  believe 
when  the  exercise  of  judgment  is  involved,  it  is  judgment 
with  respect  to  facts.  Now,  if  the  facts  in  any  particular 
year  were  essentially  different,  it  may  well  be  that  the  Sec¬ 
retary  may  propose  or  might  conclude  that  a  radically  dif¬ 
ferent  formula  one  year  would  be  sound  as  compared  with 
another.” 

Q.  Do  you  find  yourself  now  at  least  in  partial  agreement 
with  that  statement?  A.  I  think  it  is  always  necessary  to 
consider  the  facts. 
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Q.  May  I  ask  you  one  question,  Mr.  Kemp,  with  relation 
to  ideal  conditions,  being  the  subject  of  interrogation  by 
Mr.  Shields  and  Mr.  Nicholson.  Let  me  inquire  along  this 
line.  If  you  had  ideal  conditions  under  control,  I  take  it 
from  your  answers  that  you  would  have  production  allot¬ 
ments  and  market  allotments  on  such  a  basis  that  they  syn¬ 
chronized.  A.  And  took  account  of  the  conditions. 

Q.  So  that  your  production  allotment,  then,  I  take  it,  Mr. 
Kemp,  would  permit  the  production  of  about  the  amount  of 
your  quota,  plus  a  normal  carry-over?  A.  Yes.  If 

256  you  could  find  a  proper  basis  for  the  production  allot¬ 
ment,  yes.  By  the  way,  I  want  to  make  this  statement 

in  connection  with  some  questions  that  were  asked  me.  I 
did  not  and  I  don’t  regard  the  production  allotments  of 
1941  as  embodying  any  principles  of  equity  or  fairness. 

Q.  If  you  had  those  conditions  which  are  ideal,  a  produc¬ 
tion  allotment  which  allowed  approximately  your  total 
quota,  plus  a  normal  carry-over,  would  you  then  believe  it 
would  be  necessary  to  impose  marketing  allotments?  A. 
That  would  depend,  Mr.  Ray,  on  the  variations  in  produc¬ 
tions.  I  think  that  if  we  had  any  production  allotment,  you 
might  easily  get  a  crop  above  average,  and  if  you  did  and 
the  result  was  larger  than  normal  carry-over,  wouldn't  you 
get  disorderly  marketing,  if  you  didn’t  have  marketing  al¬ 
lotments  ? 

Q.  That  is  the  point  I  was  going  to  ask  you.  As  long  as 
there  are  natural  variations  from  year  to  year,  you  can’t 
have  ideal  conditions,  can  you?  A.  You  might  in  any  one 
year,  you  might  for  several  years.  We  operated,  of  course, 
under  this  restrictive  Act  for  several  years  without  mar¬ 
keting  allotment. 

Q.  You  spoke  of  last  year’s  marketing  allotment,  Mr. 
Kemp,  and  I  think  we  are  all  familiar  with  the  method  by 
which  those  allotments  were  arrived  at,  and,  roughly,  I 
would  ask  you  if  it  is  your  understanding  that  you 

257  are  not  to  he  regarded  as  having  waived  anything  or 
committed  yourself  to  any  principle  whatsoever  by 
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reason  of  the  allotment  you  received  last  year?  A.  That 
is  certainly  true. 

Q.  But  do  you  believe  in  the  construction  of  a  formula  for 
1941  it  is  logical  or  possible  to  employ  1940  production  and 
entirely  ignore  1940  sales,  marketings?  A.  Well,  Mr.  Nich¬ 
olson  asked  that  same  qusetion,  and  I  think  my  answer  to  it 
was  that  you  would  get,  in  my  opinion,  if  you  are  seeking 
true  relationship  between  the  production  and  marketings 
of  the  industry  and  the  relation  of  different  constituent 
companies  in  the  industry  to  one  another,  if  you  could  ex¬ 
clude  those  years  where  arbitrary  control  existed,  but  I 
think  that  is  as  far  as  I  went.  1940,  of  course,  from  the 
point  of  view  of  marketing  was  arbitrarily  controlled. 

Q.  But  leaving  aside  for  the  moment  the  question  of  the 
manner  in  which  that  was  arrived  at,  the  marketings  for 
1940  as  a  fact  are  just  as  much  a  part  of  your  history  and 
anybody  else’s  history  as  any  other  fact  in  the  history? 
A.  Except  that  they  are  a  measure  of  a  very  definite  and 
arbitrary  control,  where  some  other  years  were  not. 

Q.  You  mean  that  it  was  arrived  at  in  a  unique 
25S  manner  under  the  control  of  the  Act.  A.  I  didn’t 
refer,  Mr.  Kay,  so  much  to  the  method  as  to  which  it 
was  done,  as  to  the  fact  that  we  were  definitely  operating  or 
under  strict  control.  I  have  avoided  any  reference  to  the 
method  by  which  the  allotments  were  made  last  year. 

By  Mr.  Ray: 

Q.  In  connection  with  that  matter,  Mr.  Kemp,  it  occurs 
to  me  that  from  the  fact  that  during  yesterday’s  hearing 
you  interrogated  one  of  the  witnesses  in  such  a  manner  as 
to  lead  to  the  inference  that  you  entertained  the  view  that 
as  long  as  you  are  under  marketing  restrictions  and  unable 
to  sell  your  entire  production,  it  is  immaterial  during  what 
part  of  the  year  you  or  some  competitor  might  begin  the 
sale  of  new  crop  sugar  normally,  in  the  absence  of  restric¬ 
tion. 

I  wish  you  would  dilate  upon  that  a  moment.  A.  Well, 
that  question  that  I  asked  was  prompted  by  a  question  Mr. 
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Moroney  asked  of  a  witness,  in  which  he  suggested,  at  least, 
it  was  to  be  implied  from  his  question,  that  if  inventories 
were  to  be  considered,  the  earlier  start  of  some  of  the  com¬ 
panies  in  California  justified  some  adjustment  of  their  in¬ 
ventories. 

I  desire  to  point  this  out  in  that  connection.  Take  the 
inventory  as  of  January  1st,  1940,  which  is  here  of  record, 
of  a  California  company.  Now,  they  would  have  had 

259  exactly  the  same  inventory  that  they  had  on  Janu¬ 
ary  1st,  1941,  regardless  of  when  they  started  to  op¬ 
erate.  If  the  inventory  of  January  1st,  1940,  was  two  mil¬ 
lion  and  a  half  bags,  and  it  was  three  million  bags  on  Janu¬ 
ary  1st,  1941,  those  figures  would  have  been  identical 
whether  they  started  in  April,  or  August,  October,  so  that 
in  respect  to  the  inventory  of  January  1st,  1941,  the  start  of 
their  campaign  had  no  influence  whatever. 

Now,  I  think,  also,  that  there  is  confused  by  the  Califor¬ 
nia  operator  who  believes  that  the  fact  that  when  we  first  got 
down  here  we  were  talking  about  using  as  a  factor  a  normal 
fjercentage  of  new  crop  sales,  that  that  is  confused.  That 
is  one  thing,  but  it  hasn’t  got  anything  to  do  with  invento¬ 
ries,  nor  does  the  time  we  start  have  anything  to  do  with 
inventories,  in  my  opinion. 

If  I  might  say  further,  you  should  adjust  in  some  fashion 
the  inventory  of  a  California  company  that  starts  in  July 
or  August  working  up  beets  planted  that  spring,  then  you 
should  adjust  backward  the  influence  of  the  Los  Alamitos 
companies  and  the  Holly  companies,  who,  if  anything,  are  a 
year  forward. 

Q.  Just  one  further  question,  Mr.  Kemp.  In  your  think¬ 
ing,  do  you  find  any  relationship  between  ability  to  market 
and  effective  inventory?  A.  Well,  I  have  read  de- 

260  terminations  by  the  Secretary  which  took,  or  consid¬ 
ered  plant  capacity  as  ability  to  market. 

It  has  been  pointed  out  several  times,  I  think,  by  Mr.  Cot¬ 
trell,  that  the  inventory  on  hand  on  January  1st,  1941,  was 
the  net  result  of  preceding  years  of  marketing  production. 

It  seems  to  me,  taking  all  the  circumstances  into  account, 
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that  the  amount  of  sugar  that  anyone  has  on  hand  on  Janu- 
arv  1st  is  a  measure  of  the  alternative  standard  in  the  Act 
of  ability  to  market. 

Mr.  "Rav:  We  have  no  further  questions. 

Presiding  Officer  Bagwell:  Are  there  any  other  ques¬ 
tions? 

Mr.  Wiley  Blair :  I  would  like  to  ask  Mr.  Kemp  a  ques¬ 
tion. 

Presiding  Officer  Bagwell :  All  right. 

Bv  Mr.  Wilev  Blair : 

V  * 

Q.  There  has  been  something  said  this  morning  about  the 
contracting,  I  think,  earlier  in  your  testimony,  about  con¬ 
tracting  for  beet  acreage. 

I  would  like  to  ask  you  what  is  the  time  of  the  year,  and 
for  the  last  several  years,  what  has  been  the  time  of  the 
year  for  the  contracting  of  acreage  in  the  different  areas? 

A.  Well,  Mr.  Blair,  you  will  understand — I  will  an- 
261  swer  that  to  the  best  of  my  knowledge  and  belief, 
as  I  have  tried  to  do  all  the  way  through  here. 

Q.  You  are  more  or  less  familiar  with  that?  A.  It  is  my 
understanding  that  contracting  in  California  commences  in 
the  latter  part  of  a  year,  that  elsewhere,  I  am  not  certain 
about  the  northwest  states,  I  could  not  answer  about  that, 
but  elsewhere  contracting  commences  afer  the  first  of  the 
year,  with  the  majority  of  it,  I  think,  occurring  in  February, 
and  later. 

Q.  Early  February?  A.  Well,  that  varies,  I  think,  in  the 
intermountain  country.  I  should  say  most  of  the  country 
it  is  February,  and  later. 

Mr.  Wiley  Blair :  I  was  trying  to  get  a  little  closer. 

Mr.  Ray :  Mr.  Blair,  will  you  kindly  speak  a  little  louder  ? 

Mr.  Wiley  Blair :  Yes. 

Bv  Mr.  Wilev  Blair: 

Q.  Isn’t  it  a  fact  that  by  far  the  bigger  part  of  the  acre¬ 
age  that  is  contracted  comes  after  the  first  of  March?  In 
other  words,  there  is  usually  a  very’  small  percentage  of  the 
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total  acreage  contracted  that  is  entered  into,  exclusive  of 
the  Pacific  Coast,  say,  that  is  entered  into  prior  to  the 

262  first  of  March?  A.  I  think  there  is  a  very  substan¬ 
tial  acreage  contracted  after  the  first  of  March. 

Mr.  Wiley  Blair:  Yes,  that  is  the  point  I  was  trying  to 
get,  yes. 

Presiding  Officer  Shields:  What  is  the  point  you  are 
making,  Mr.  Blair,  that  the  size  of  the  marketing  allotment 
at  any  one  time  does  or  doesn’t  have  any  effect  on  the  acre¬ 
age  contracted,  or  what  ? 

Mr.  Wiley  Blair:  No,  it  might  be  that  the  time  of  know¬ 
ing  your  marketing  allotments  might  have  some  effect  upon 
your  subsequent  contracting  of  acreage. 

Presiding  Officer  Shields:  And  your  opinion  is  that  it 
does  or  doesn’t? 

Mr.  Wiley  Blair :  It  should. 

Presiding  Officer  Shields:  Well,  that  it  does  or  doesn’t? 

Mr.  Wiley  Blair:  I  don’t  quite  get  you. 

Presiding  Officer  Shields :  I  don’t  quite  get  the  point  you 
are  making.  You  asked  some  questions  about  that.  Now, 
you  have  gotten  the  answers.  What  is  your  opinion,  is  it 
your  opinion  that  if  you  know  your  allotment,  marketing 
allotment  at  the  time  that  acreage  is  contracted  for,  that  it 
does  make  a  difference,  or  it  doesn’t? 

Mr.  Wiley  Blair :  Apparently  in  some  of  the  past  year  it 
hasn’t. 

263  Presiding  Officer  Shields:  I  thought  you  had  a 
view  on  the  subject. 

Mr.  Wiley  Blair:  Well,  I  expresed  it.  I  said  that  it 
should  make  a  difference,  and  you  asked  me  whether  it  had 
or  not. 

Presiding  Officer  Shields :  I  see.  I  thought  maybe  from 
your  experience  you  could  tell  whether  it  had  or  not. 

Are  you  through? 

Mr.  Wiley  Blair:  Yes. 

Mr.  Moronev :  I  would  like  to  ask  Mr.  Kemp  a  question. 
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By  Mr.  Moroney : 

Q.  Mr.  Kemp,  in  referring  to  my  question  of  yesterday 
about  the  effect  of  starting  the  plant  on  inventories,  you 
stated  that  the  time  of  starting  the  plant  had  no  effect  on 
the  size  of  the  inventory.  I  agree. 

But  you  also  agree,  do  you  not,  that  the  time  of  the  start¬ 
ing  of  the  plant  has  an  effect  on  the  burden  of  carrying  the 
inventory?  A.  Well,  that  would  depend,  Mr.  Moroney,  up¬ 
on  th6  position  of  the  company.  If  you  could  take  two  com¬ 
panies  in  identical  positions. 

Q.  Take  a  definite  instance,  a  plant  that  starts  in  this 
1940  effective  inventory,  a  plant  that  started  its  op- 

264  erations  in  the  middle  of  last  July;  another  plant 
that  starts  its  operations  March  or  April  of  this  year; 

both  productions  are  in  this  effective  inventory  of  January 
1st,  1941,  don’t  you  think  it  requires  the  company  to  start 
its  operations  nine  months  earlier  in  order  to  carry  its  in¬ 
ventory?  A.  That  would  depend,  of  course,  upon  the  posi¬ 
tions  of  the  companies.  There  is  a  wide  variation. 

Q.  What  do  you  mean?  A.  Between  individual  compa¬ 
nies  todav. 

Q.  What  do  you  mean?  A.  Well,  one  of  them  might  not 
have  to  carry  any.  If  you  could  assume  an  identical  situa¬ 
tion  as  of  inventory  and  production. 

Q.  Well,  assuming  both  carrying  ten  per  cent  of  their  in¬ 
ventory?  A.  If  you  assume,  and  I  think  we  are  not  in  dis¬ 
agreement,  but  let  me  explain  what  I  mean,  if  you  assume  an 
identical  position  as  of  the  start  of  the  calendar  year,  mar¬ 
keting  allotment,  and  production,  then  the  company  that 
starts  making  new  sugar  on  October  1st,  and  the  company 
that  starts  on  August  1st,  there  is  a  different  length  of  car- 
rv-over  into  the  following  calendar  vear. 

Q.  And  that  is  a  greater  burden?  A.  Well,  that  "would 
depend. 

Q.  Is  it  not  a  fact  that  before  they  had  an  excess  of 

265  !  inventory,  there  were  no  marketing  allotments,  and 

then  the  burden  of  carrying  the  inventory  is  not  as 
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great  as  it  is  at  the  present  time?  A.  Yes,  before  they  had 
marketing  allotments,  I  guess  we  had  very  little  burden  of 
carrying  over. 

Presiding  Officer  Bagwell:  Any  other  questions? 

Mr.  Benidt :  Mr.  Presiding  Officer,  I  don ’t  wish  to  pursue 
this,  because  I  am  not  so  sure  it  is  entirely  relevant.  But 
in  answering  a  question  asked  by  Mr.  Ray,  Mr.  Kemp  ex¬ 
pressed  an  opinion  as  to  his  belief  of  the  fairness  and  equi¬ 
tableness  of  the  1941  proportionate  share  determination. 

Would  you  make  the  same  statement,  Mr.  Kemp,  or  give 
the  same  expression  of  your  opinion  if  I  should  ask  you  if, 
in  accordance  with  the  standards  in  the  law,  vour  decision 
was  not  fair  nor  reasonable? 

Presiding  Officer  Bagwell :  I  think,  Mr.  Benidt — 

Mr.  Kemp :  I  would  be  glad  to  answer  that,  if  you  w*ant 
me  to,  because  I  feel  pretty  strongly  on  that  subject. 

Presiding  Officer  Bagwell:  We  sort  of  felt  that  Mr. 
Kemp’s  statement  about  the  1941  acreage  allotment  was 
sneaked  through,  but  no  one  objected.  We  were  inclined  to 
let  him  express  that  view  on  the  record,  but  we  think  that 
it  has  no  bearing  on  this  hearing,  and  for  that  reason 
266  I  think  that  we  need  not  pursue  the  matter  further. 

I  believe  you  agree  with  that,  Mr.  Benidt. 

By  Presiding  Officer  Nicholson : 

Q.  Mr.  Kemp,  I  think  several  times  reference  has  been 
made  to  the  allocation  of  the  direct  consumption  quota  for 
Puerto  Rico,  and  the  use  of  an  ability  standard  using  mill 
capacity  or  refining  capacity,  let’s  say,  as  a  standard. 

In  your  judgment,  is  the  refining  industry  sufficiently  dis¬ 
similar  to  the  beet  industry  as  to  sources  of  raw  materials 
on  which  to  work,  and  marketing,  as  to  justify  the  applica¬ 
tion  of  dissimilar  standards  in  arriving  at  a  marketing  allo¬ 
cation?  A.  Well,  take  first  the — what  you  have  termed  the 
refining  industry  of  Puerto  Rico,  I  have  not  -what  I  would 
consider  to  be  a  thoroughly  accurate  knowledge  of  that  in¬ 
dustry. 
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I  know  that  their  mills  there  who  make  both  raw  and  white 
sugar  in  the  same  mill  make  it  out  of  their  own  cane,  and 
make  it  out  of  cane  they  buy. 

There  are  other  mills  that  may  buy  raw  sugar  to  make 
white  sugar,  although  I  don’t  know  today  of  that  being  true. 

The  beet  industry  buys  beets  largely  of  farmers  produc¬ 
ing  very  little  beets  of  its  own,  and  makes  from  that  crop 
a  final  direct  consumption  sugar  without  any  inter- 

267  mediate  steps. 

I  should  say  there  are  certain  fundamental  differ¬ 
ences  in  the  two  operations. 

I  might  also  say  that  if  mill  capacity  had  ever  been  used 
in  any  of  these  determinations  for  the  beet  sugar  industry, 
we  would  have  got  some  very  different  results  than  we  have 
got  now. 

Q.  There  is  great  difference,  though,  in  the  source  and 
potential  source  of  raw  material,  is  there  not?  You  can  go 
on  the  open  market,  as  it  were,  and  purchase  the  raw  mate¬ 
rial  in  one  instance,  whereas  that  is  impossible  in  the  other. 
A.  If  that  is  true,  certainly  that  is  a  very  great  difference. 
I  would  like  to  make,  assuming  that  this  ordeal  is  coming  to 
an  end,  a  statement  or  two  in  connection  with  some  ques¬ 
tions  that  were  asked  me,  and  which  I  may  not  have  an¬ 
swered  with  all  the  clarity  that  I  would  like. 

I  want  to  make  it  clear  if  there  is  any  doubt  on  that  ques¬ 
tion  that  in  my  opinion,  based  upon  consideration  of  all  the 
circumstances  of  the  use  of  a  formula,  or  formulae  to  be 
used  which  takes  into  account  the  longest  possible  period 
of  processings  and  marketings  will  produce  the  most  equi¬ 
table  result. 

I  want  also  to  sav  that  it  does  not  seem  to  me  that  mv 
i  reference  to  the  statement  of  the  Department  in  con- 

268  nection  with  the  necessary  adjustment  for  operations 
of  processors  recently  expanding  acreage  is  an  anal¬ 
ogy  to  the  principle  that  I  suggested  here. 

I  think  it  is  the  identical  principle,  and  should  be  made 
a  part  of  the  consideration  given  in  this  inquiry. 
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I  want  to  also  say  that  in  my  opinion  the  measure  of  the 
distribution  of  an  equitable  opportunity  to  market  sugar 
should  take  into  account  a  great  many  factors  other  than  the 
mere  possession  of  a  quantity  of  sugar  on  any  given  date, 
and  that  it  is  essential  if  equitable  opportunity  is  to  be  con¬ 
sidered  as  a  measure  of  division,  that  all  the  circumstances 
which  contributed  to  the  accumulation  of  a  present  stock,  are 
a  part  of  the  equities  of  the  opportunity  that  should  be 
given. 

That  is  all. 

Mr.  Ray:  Mr.  Bagwell,  would  it  be  in  order  to  ask  a 
question  of  the  Presiding  Officer  in  connection  with  this 
recent  statement? 

Presiding  Officer  Bagwell:  You  may  ask  it.  I  am  not 
sure  that  we  will  answer  it. 

Mr.  Ray :  The  question  was  put  by  Mr.  Nicholson  to  Mr. 
Kemp  whether  he  recognized  the  great  differences  between 
conditions  in  Puerto  Rico  and  those  in  the  beet  area,  and  I 
would  like  to  inquire  whether  the  Presiding  Officers  do  not 
regard  it  as  essential  that  whatever  variation  there 
269  may  be  in  conditions  between  Puerto  Rico  and  the 
beet  area,  still  the  same  Act  applies  to  both  of  them. 

Presiding  Officer  Bagwell :  Well,  we  certainly  agree  with 
you  on  that. 

Mr.  Martin :  So  it  will  not  appear  that  the  Great  Western 
Sugar  Company’s  case  is  closed,  so  far  as  the  introduction 
of  evidence  goes,  I  would  like  to  reserve  the  right  to  call 
Mr.  Benidt  and  introduce  certain  statistics  which  will  be 
identified  by  him  at  a  later  date. 

Presiding  Officer  Bagwell:  All  right.  Did  you  say  at  a 
later  date? 

Mr.  Martin :  No,  at  a  later  hour. 

Presiding  Officer  Bagwell:  Mr.  Blair,  do  you  wish  to 
testify  now? 

Mr.  Wiley  Blair:  Yes. 

Presiding  Officer  Bagwell:  You  haven’t  been  sworn? 

Mr.  Wiley  Blair:  I  was  sworn  yesterday. 


124 


270  Wiley  Blair,  Jr.,  called  as  a  witness  herein,  being 
first  duly  sworn,  testified  as  follows: 

The  Witness:  Before  I  start  about  the  introduction  of 
the  formula,  yesterday  you  permitted  the  incorporation 
into  the  record  by  reference  of  certain  regulations  of  the 
Sugar  Division  relating  to  marketing  allotments. 

Mav  I  ask  that  that  be  broadened  to  include  other  regula- 
tions  which  are  all,  of  course,  matters  of  public  record,  spe¬ 
cifically  pertaining  to  proportionate  share  determinations? 

Presiding  Officer  Bagwell :  Why,  insofar  as  those  regula¬ 
tions  are  relevant,  yes. 

The  Witness:  Yes.  All  right.  Thank  you. 

I  would  like  to  offer  a  formula  which  we  believe  is  a  fair, 
equitable — which  will  result  in  a  fair,  equitable,  and  effi¬ 
cient  distribution  of  the  marketing  allotment. 

This  formula  consists  of  placing  50  per  cent  weight  upon 
the  average  marketings  of  the  four  years,  1936,  1937,  1938, 
and  1939,  and  50  per  cent  weight  on  the  processing  of  the 
last  two  years. 

Mr.  Ray:  How  many  years? 

Mr.  Wiley  Blair:  Last  two,  1939  and  1940. 

Mr.  Martin :  A  little  louder,  Mr  Blair. 

Mr.  Wiley  Blair:  This  formula  in  principle  we  construe 
to  be  the  same  as  that  which  we  argued  for  and  ap- 

271  proved  in  1939,  and  as  our  reasons  for  approving 
the  principle  then  are  a  matter  of  record,  T  won’t 

encumber  this  record  with  a  repetition  of  them. 

Bv  Mr.  Rav: 

•>  •< 

Q.  May  I  interrupt  just  a  minute  to  get  the  year.  Did 
you  say  1939  and  1940,  or  1938  and  1939  production?  A. 
*1939  and  1940. 

Q.  And  1936,  1937,  1938,  and  1939  for  production?  A. 
For  marketing,  1936,  ’37,  ’38,  and  ’39. 

Q.  For  marketing?  A.  Yes.  I  might  add  that  there  are 
other  types  of  formulae  that  would  result  in  a  greater  allot¬ 
ment  to  our  company  than  the  one  proposed,  but  we  still 
believe  that  in  principle  that  is  the  one  that  would  result  in 
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the  fairest,  most  efficient,  and  most  equitable  distribution 
of  the  allotment. 

However,  in  1939,  the  Presiding  Officers,  and  later  the 
Secretary,  adopted  a  different  formula,  that  formula  being 
25  per  cent  weight  given  to  the  previous  three  years’  mar¬ 
ketings,  average  three  years’  marketings,  and  75  per  cent 
to  the  previous  year’s  production. 

This  was  found  to  provide  a  fair,  efficient,  and  equitable 
distribution,  the  heavier  weighing  of  the  processing  factor 
being  made  to  take  care  of  the  fluctuations  in  production, 
and  affording  protection  to  growers. 

272  If  this  same  type  of  formula  is  again  to  be  used, 
we  will  offer  no  objection.  We  accepted  it  the  last 

time,  and  we  will  again,  provided  that  the  marketings  for 
1940  are  not  included,  since  the  marketing  allotments  for 
this  year  were  determined  as  the  result  of  a  compromise, 
and  no  other  factors  being  used  in  such  determination,  it 
may  be  said  that  1939  marketings  should  not  be  included, 
because  marketing  allotments  prevailed  for  that  year,  at 
least,  until  suspension  of  Titles  2  and  3  of  the  Act,  by  Presi¬ 
dential  Proclamation  on  September  11, 1939. 

Nevertheless,  because  of  the  war,  the  demand  for  sugar 
increased  tremendouslv  in  the  last  few  months  of  the  vear, 
thus  making  in  effect  1939  equal  to  a  normal  free  marketing 
vear. 

The  question  has  arisen  about  effective  inventories,  and 
in  that  connection  I  would  like  to  say  that  effective  inven¬ 
tories  can  arise  in  several  different  ways,  and  since  some 
of  those  ways  are  entirely  within  the  control  of  the  com¬ 
pany  so  burdened,  I  do  not  believe  that  they  should  be  a 
factor  at  all  in  the  determination  of  the  marketing  allot¬ 
ment. 

That  is  all  I  have. 

By  Presiding  Officer  Nicholson : 

Q.  Mr.  Blair,  if  you  had  to  establish  a  so-called  normal 
carry-over  inventory  under  the  Sugar  Act  as  of  ap- 

273  proximately  October  1st,  what  basis  would  you  use? 
A.  Well,  that  is  a  theoretical  date. 
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Q.  Yes,  theoretical.  A.  It  doesn’t  take  into  considera¬ 
tion  that  there  are  other  different  starting  times  for  their 
new  crop. 

Q.  It  is  a  rough  averaging  date.  A.  I  would  say  theo¬ 
retically  there  should  be  practically  no  sugar  carried  over 
on  that  date. 

Q.  But  in  the  administration  of  an  Act  that  provides  for 
the  establishment  of  a  normal  carry-over  inventor}’,  there 
is  an  implication  that  there  is  some  sugar  to  be  carried  over, 
is  there  not!  A.  Yes,  that  might  be  an  interpretation  put 
upon  that.  Another  might  be  that  restrictions  wouldn’t 
apply  if  the  inventory  didn’t  become  more  than  a  normal 
inventory,  but  not  requiring  that  a  normal  inventory  be 
carried. 

Q.  Well,  if  we  assume  that  each  company  should  have  a 
normal  carry-over  inventory,  do  you  think  it  would  be 
proper  to  include  allowance  for  such  situation  in  any  deter¬ 
mination  of  marketing  allotments  for  the  year  1941?  A. 
Well,  I  think  I  wrould  have  to  have  something  more  specific 
than  that,  Mr.  Nicholson,  in  order  to  visualize  what  you 
exactly  mean.  I  am  not  sure  I  thoroughly  understand. 

Q.  Well,  let  us  assume  a  situation.  A.  All  right. 
274  !  Q.  Now,  let  us  assume  that  the  equitable  share  of 
the  market  of  Company  A  is  100,000  bags  of  sugar. 

Let  us  assume,  also,  that  the  total  supply  of  sugar  on 
hand  at  January  1st  is  10  per  cent  in  excess  of  the  quota 
requirements  for  that  year. 

And  let  us  assume  that  Company  1,  which  has  an  allot¬ 
ment  under  that  fair  division  of  share  of  market  has  a 
stock  of  sugar  on  hand  as  of  January  1st  of  only  75,000 
bags  of  sugar. 

Would  it  be  justifiable,  in  your  opinion,  to  give  recogni¬ 
tion  to  that  situation,  in  view  of  the  fact  that  other  com¬ 
panies  are  carrying  enough  sugar  to  meet  their  new  crop 
when  that  comes  in,  plus  15  per  cent,  or  10  per  cent  over 
the  quota  as  of  January  1st,  and  in  giving  recognition  to 
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that  situation,  reducing  the  marketing  allotment  to  Com¬ 
pany  A  by  a  rule  to  a  75,000-bag  level?  A.  I  am  still 
afraid  I  don’t  quite  follow  you. 

Let  me  ask  if  this  is  the  proper  interpretation  to  put 
upon  that.  With  a  company  having  100,000  bag  marketing 
allotment,  and  an  effective  inventory  of  75,000  bags — 

Q.  No,  let  us  assume  that  they  would,  but  for  a  qualifica¬ 
tion,  have  had  a  marketing  allotment  of  100,000,  but  they, 
it  so  happens,  are  deficient  in  inventory.  A.  Yes. 

275  Q.  Other  companies  are  exceedingly  surplus  in  in¬ 
ventories.  Now,  should  the  deficient  nature  of  that 

inventory  of  Company  A,  be  given  any  recognition  in  de¬ 
termining  marketing  allotment?  A.  In  reducing  their  allot¬ 
ment  to  take  care  of  the  fellow  that  has  an  excessive  inven¬ 
tory? 

Q.  Yes.  A.  I  don ’t  think  that  follows  at  all.  I  think  you 
have  got  to  go  back  into  the  reasons  for  such  an  accumula¬ 
tion  of  the  excessive  inventor}’  on  the  part  of  the  man  who 
has  it. 

By  Presiding  Officer  Shields: 

Q.  Well,  the  reasons  would  be  what?  A.  One  of  the  rea¬ 
sons  is  a  continued  production  in  excess  of  marketings  over 
the  free  period  when  we  were  not  under  restrictions  as  to 
marketing. 

Q.  You  were  under  a  free  period  really  until  January  1, 
1940.  A.  Yes. 

Q.  So  that  it  means  everybody  could  have  started  out 
then  with  a  normal  inventory,  couldn’t  they?  A.  Yes. 

Q.  They  started  on  January  1,  1940,  they  could  have 
started  out  with  a  normal  inventory;  if  they  didn’t,  that 
problem  is  still  with  us  today.  If  they  did,  the  only 

276  reason  it  could  be  out  of  line  is  because  of  abnormal 
yields.  A.  Yes,  but  suppose  they  have  the  abnormal 

yield  this  year.  Next  year  they  may  get  an  abnormally 
low  yield  and  correct  their  own  situation.  Why  penalize  a 
person  who  may  have  been  normal  all  the  way  through  dur¬ 
ing  either  one  of  those  periods. 
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Q.  Then  you  are  saying  we  shouldn’t  make  an  adjust¬ 
ment  for  the  yield  factor  because  it  is  just  as  apt  to  go 
down  the  next  year  as  it  went  up  this  year.  But  -what  about 
the  carry-over  of  sales  policy.  A.  Certainly,  I  don’t  think 
anyone  who  marketed  as  large  quantities  of  sugar — that 
anyone  who  marketed  exceptionally  large  qualities  of 
sugar  in  the  free  years,  and  thereby  brought  about  in  their 
own  case  a  normal  or  even  slightly  below  normal  inventory, 
should  now  be  penalized  to  make  up  for  some  fellow  who 
didn’t  pursue  that  sales  policy. 

Q.  How  about  the  other  fellow  who  didn’t  sell  very  much, 
and  has  got  a  bigger  inventory  than  the  other  has  now?  A. 
What  would  happen  without  any  law?  If  that  condition 
existed  in  the  company,  if  they  couldn’t  sell  the  sugar  in 
the  years  they  were  unable  to  sell  it,  wouldn’t  they  finally 
have  to  voluntarily  reduce  their  production  down  to  sales 
ability? 

Q.  Perhaps,  but  have  you  answered  the  question?  I 
don’t  believe  you  have.  A.  Well,  state  it  again. 
277  Q.  As  I  get  it,  if  on  January  1,  1940,  a  company 
didn’t  have  any  inventory  at  all,  so  to  speak,  or  an 
inventory  that  was  only  normal,  they  shouldn’t  now  be  pen¬ 
alized  because  of  this  large  inventoiy,  because  they  were  in 
a  normal  position.  I  understood  your  answer  to  that. 

Now,  I  said  that  a  man  who  wasn’t  satisfied  with  the 
price  in  October,  1939,  was  waiting  for  twice  that  price  and 
had  a  very  large  inventory  on  January  1,  1940,  and,  of 
course,  if  there  were  restricted  marketings  in  1940,  he  had 
part  of  that  inventory  left  still  waiting  for  a  higher  price. 

Now,  what  would  you  think  we  should  do  with  that  inven¬ 
tory  which  is  piled  up  there  on  account  of  sales  policy  in 
1939?  A.  I  don’t  think  you  should  do  anything.  I  think 
he  should  reduce  his  production  so  as  to  finally  bring  his 
inventory  into  line.  That  is  what  we  w’ould  do  under  nor¬ 
mal  conditions. 

Q.  If  you  have  a  formula  which  would  allow  for  the  mar¬ 
keting  of  that  in  1941,  it  automatically  cramps  the  style  of 
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someone  else.  A.  Absolutely,  it  cramps  the  style  of  the 
fellow  who  hadn’t  created  that  excessive  inventory. 

278  Q.  My  point  is,  do  you  think  that  we  should  allow 
the  person  who  hasn’t  contributed  to  that  to  be 

cramped?  A.  No,  sir. 

By  Presiding  Officer  Nicholson : 

Q.  It  has  been  suggested,  Mr.  Blair,  that  a  dissimilar 
treatment  might  be  justified  in  case  of  small  companies  as 
against  the  larger  companies,  with  a  dividing  line  of  200,- 
000  bags  as  something  of  a  fair  line  for  division. 

In  your  judgment,  are  the  economic  circumstances  of 
these  small  plants  such  that  something  wdiich  is  fair  for 
the  large  concerns  is  unfair  for  them?  A.  Let  me  preface 
my  answer  by  stating  that  I  have  great  consideration  and 
sympathy  for  all  the  smaller  units,  and  •would  hate  to  see 
them  driven  out  of  the  business  for  any  reason. 

However,  I  think  Mr.  Kemp  expressed  it  when  he  said 
that  a  toothache  hurts  a  big  man  as  much  as  it  does  a  little 
man.  Now,  we  have  the  questions  that  were  brought  up, 
as  I  remember,  yesterday,  and  we  have  first  the  financial 
burden  of  carrying  excess  sugar. 

I  don’t  think  relatively  that  is  any  greater  for  a  small 
company  than  a  large.  It  depends  upon  the  financial  con¬ 
dition  of  each  individual  company,  and  I  can  remember 
back,  oh,  about  1930  or  1931,  when  we  had  a  depression, 
that  there  was  one  company  with  one  plant  operating 

279  at  that  time  that  was  financially  very  strong,  and  I 
have  no  doubt  but  what  they  found  it  very  easy  to 

carry  any  burden  of  production  or  carry-over,  or  anything, 
whereas  our  own  company  in  that  particular  year  -vas  very 
short  of  working  capital,  and  we  did  have  a  gret  deal  of 
difficulty,  so  I  say  that  it  isn’t  a  question  of  being  large 
or  small,  or  one  or  more  plants,  it  is  a  question  of  financial 
condition. 

Now,  another  question  that  came  up  was  agricultural 
hazard.  That  exists  in  our  business,  but,  again,  I  don’t 
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think  that  that  exists  in  any  greater  degree  because  of  one 
plant  or  the  size  of  one  plant. 

I  might  illustrate  that  by  stating  that  the  largest  com¬ 
pany  in  the  business,  The  Great  Western,  has  really  three 
territories.  I  think  I  am  correct  in  this.  If  I  am  not,  Mr. 
Kemp  can  correct  me.  Northern  Colorado  is  practically 
all  subject  to  the  same  agricultural  hazards.  The  North 
Platte  valley  in  Nebraska  and  southern  Wyoming  is  an¬ 
other  territory  subject  to  the  same  hazard,  and  their  other 
two  plants  are  close  together  in  northern  Wyoming  and 
Montana. 

Now,  they  have  really  three  major  districts,  and  they 
can  be  subject,  by  having  a  drouth,  or  something  hit  them 
in  one  of  those  districts,  be  subject  to  just  as  great  a  dis¬ 
aster  as  a  company  wdth  only  one  plant. 

280  Then  there  is  another  offsetting  factor  in  there. 

1  am  not  competent  to  speak  of  costs.  I  would  as¬ 
sume  that  probably  there  is  a  slight  difference  in  cost  in 
favor  of  the  larger  companies. 

It  is  true  that  they  have,  by  scattered  operation,  they 
have  maybe  a  greater  burden,  but  by  a  larger  unit  produc¬ 
tion  per  plant,  they  may  run  down  manufacturing  costs, 
but  as  a  great  offset  to  that  is  the  fact  that  the  very  small 
company,  most  of  them  market  a  larger  percentage  of  their 
total  production  in  the  local  territory,  which  is  the  highest 
netting  territory,  and  in  the  Rocky  Mountain  region  very 
few  of  them  go  beyond  the  Missouri  River.  There  is  the 
lower  netting  Chicago  territory,  and  I  have  never  known 
one  of  them  to  go  beyond  Chicago  in  the  lowest  netting  ter¬ 
ritory  where  the  larger  companies  take  sugar  frequently. 

Q.  Have  you  worked  out  the  end  results  of  your  formula, 
Mr.  Blair?  A.  I  have  in  pencil  form.  If  you  desire  to  have 
it  incorporated  in  the  record,  I  think  I  can  have  it  later  on 
in  the  day. 

Q.  I  think  it  would  be  some  advantage  in  having  it  avail¬ 
able  for  everyone  here  so  they  can  comment  on  it  before  we 
adjourn. 
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The  reason  I  asked  that,  I  just  noticed  that  your  produc¬ 
tion  in  1940  is  considerably  higher  than  1939. 

I  am  not  sure  whether  it  is  higher  in  the  percentage  sense 
than  any  other  company  or  not.  I  don’t  know,  is  that  due 
largely  to  increased  yield  or  an  increased  acreage,  or  both? 
A.  We  had  a  slightly,  a  very  slightly  larger  acreage  in  1940. 
I  don’t  remember  the  exact  figures,  and  later  I  want  to  get 
such  figures  into  the  record. 

Q.  Due  largely  to  increased  yield,  is  that  right?  A.  Yes. 
I  might  say  that  with  our  inventory  position  and  marketing 
allotment  here  last  year,  we  figured  that  we  should  produce 
a  crop  of  a  certain  size,  and  be  in  a  comfortable  position, 
and  we  took  the  acreage  which  we  thought  would  accom¬ 
plish  that  result,  and  then  we  had  that  tremendous  yield 
per  acre  which  ran  us  with  the  production  consider- 
282  ably  higher  than  we  had  anticipated. 

Q.  A  little  bit  ago  in  our  discussion,  I  believe  you 
indicated  that  abnormal  yields  up  and  down  one  way  or 
another  shouldn’t  affect  very  much  the  system  we  use  in 
making  our  formula.  A.  I  think  they  do  affect  in  the  for¬ 
mula  I  proposed  by  giving  25  per  cent  weight  to  the  imme¬ 
diate  preceding  year. 

Q.  I  think  they  do,  too.  I  thought  that  was  a  little  incon¬ 
sistent  with  our  previous  discussion.  Perhaps  not.  A.  I 
haven’t  thought  that  I  -was  inconsistent  in  it. 

Q.  Now,  just  to  go  over  your  position  again  and  get  it 
clear.  As  to  the  inventory  situation,  your  position  is  that 
those  people  who  haven’t  contributed  to  the  large  inven¬ 
tories  shouldn’t  have  to  bear  the  large  burden?  A.  Correct. 

Q.  Put  upon  the  industry  by  that?  A.  Correct. 

Q.  And  in  order  to  meet  that  situation,  I  take  it  you  are 
proposing  a  formula  which  seems  fair  in  the  light  of  that 
principle,  -which  comes  out  -with  end  results  which  do  that, 
at  least  so  far  as  your  company  is  concerned,  possibly  as 
to  other  companies  who  haven’t— or,  possibly  to  companies 
other  than  yours  who  haven’t  contributed  to  the  inventory, 
and  by  that  I  don’t  mean  yours  either  has  or  hasn’t.  Do 
you  see  any  possibility  of  working  out  a  formula 
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283  along-  the  lines  suggested  in  the  questioning  of  Mr. 
Nicholson  and  myself  to  Mr.  Kemp  of  letting  every¬ 
one  bear  a  normal,  their  pro  rata  share  of  their  normal 
inventory  and  handling  the  inventory  problem  that  way, 
and  at  the  same  time  keeping  the  main  principle  involved 
in  the  allotment  heavily  weighted  on  the  immediate  year  of 
production?  A.  T  thought  I  had  ans-wered  Mr.  Nicholson 
that  I  did  not. 

Q.  Although  you  are  in  accord,  I  take  it,  with  the  idea, 
inasmuch  as  it  apparently  would  come  to  about  the  same  re¬ 
sult  as  your  formula,  wouldn’t  it —  A.  I  don’t — 

Q.  You  don’t  think  it  would?  A.  I  don ’t  know.  I  was  dis¬ 
cussing  this  thing  from  the  standpoint  of  principle,  rather 
than  end  results.  I  don’t  know  what  the  results  would  be. 

Q.  I  don’t  know  what  your  end  results  are,  or  what  the 
end  results  of  that  would  be,  but  it  seemed  a  matter  of  prin¬ 
ciple  that  it  might  be  said  to  be  fair  to  let  everyone  bear  a 
pro  rata  share  of  a  normal  inventory,  and  those  that  con¬ 
tributed  to  a  normal  inventory  bear  that  share.  A.  Yes. 

Presiding  Officer  Bagwell :  Are  there  any  questions  from 
the  floor? 

Mr.  Rav:  I  would  like  to  ask  Mr.  Blair  one  or  two  ques¬ 
tions. 

284  Presiding  Officer  Bagwell:  Mr.  Rav. 

By  Mr.  Ray: 

Q.  Mr.  Blair,  if  I  correctly  understood  your  opening 
statement,  you  said  that  effective  inventory  can  rise  in  sev¬ 
eral  different  ways.  A.  Yes. 

Q<  Are  we  to  understand  that  the  size  of  the  effective 
inventory  can  at  any  particular  time,  be  brought  about  by 
a  number  of  influencing  factors?  A.  Well,  it  might  be  a 
number,  and  in  the  case  of  one  company,  it  might  be  one 
factor. 

Q.  It  might  be  entirely  one  factor  with  one  company,  and 
a  number  of  factors  with  another  company,  but,  at  any 
rate,  we  correctly  understood  you  when  you  said  it  resulted 
in  a  number  of  different  ways?  A.  Yes. 
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Q.  And  I  think  you  stated  that  one  of  the  factors  which 
might  contribute  to  the  size  of  the  effective  inventory  is 
sales  policy?  A.  Yes. 

Q.  Do  you  think  that  that  might  possibly  be  the  sole 
factor  in  some  cases?  A.  Well,  I  can’t  answer  that  right 
offhand.  I  would  have  to  probably  make  a  study  of  the 
thing  to  see. 

Q.  Would  you  agree  that  in  other  cases  it  might 

285  have  no  influence?  A.  It  conceivably  could. 

Q.  So  that  sales  policy  is  just  one  of  a  number  of 
possible  influences  upon  effective  inventory?  A.  But  prob¬ 
ably  one  of  the  most  prevalent  in  the  situation  existing  to- 
dav. 

w 

Q.  And  because  it  is  one  of  the  factors  you  eliminate  ef¬ 
fective  inventory  entirelv  from  vour  consideration?  A. 

•  V  V 

Yes.  I  think  I  explained  that,  Mr.  Ray,  by  stating  that 
where  it  arose  from  some  other  factor,  it  was  within  the 
power  of  the  company  to  correct  that  themselves  by  their 
future  production. 

Q.  But  I  mean,  I  understand  that  sales  policy,  as  you 
say,  is  only  one  contributing  factor.  A.  But  the  most  pre¬ 
valent  one. 

Q.  You  disregard  effective  inventory  entirely  in  reaching 
your  result?  A.  Yes. 

Q.  And  in  reaching  your  result,  your  proposal,  you  give 
25  per  cent  weight  to  last  year’s  production?  A.  Correct. 

Q.  And  entirely  ignore  last  year’s  marketing?  A.  Yes, 
because  they  were  a  result  of  a  compromise  which  restricted 
marketings  for  everyone. 

Q.  Well,  in  the  absence  of  an  agreement  with  re- 

286  spect  to  the  marketing  last  year,  it  would  be  safe  to 
assume  that  there  nevertheless  would  have  been  some 

marketings?  A.  Oh,  unquestionably,  there  would  have 
been,  but  there  would  have  been  more  if  there  had  been  no 
restriction. 

Q.  I  am  not  talking  about  restriction,  Mr.  Blair.  In  the 
absence  of  an  agreement  as  to  what  the  allotments  should 
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be,  there  would  have  certainly  been  some  market?  A.  Oh, 
absolutely. 

Q.  So  that  the  marketing  had  to  be  a  factor  in  last  year’s 
sugar  business,  some  market?  A.  I  have  stated  that  there 
would  have  been  some  marketings,  yes. 

Q.  And  while  you  are  willing  to  bring  production  down 
to  1940  as  a  factor,  vou  are  not  willing  to  include  last 
year’s  marketing  for  any  purpose?  A.  No. 

Presiding  Officer  Bagwell:  Any  other  questions? 

Mr.  Hale:  I  have  a  couple  of  questions. 

Presiding  Officer  Bagwell:  Mr.  Hale. 

Bv  Mr.  Hale: 

Q.  Mr.  Blair,  I  notice  from  the  questions  yesterday  also 
that  your  effective  inventory  at  January  1st,  1940,  was  ap¬ 
proximately  2,700,000 bags;  on  January  1st,  1941,  it  was  ap¬ 
proximately  3,360,000  bags.  That  is  correct,  isn’t  it?  A. 

Well,  I  assume  those  figures  are.  I  haven’t  checked 
287  them. 

Q.  But  assuming  those  figures  are  correct — 

Presiding  Officer  Shields :  Wait  a  minute.  Isn’t  that  fig¬ 
ure  4,000,000? 

Mr.  Hale:  Didn’t  I  say  4,000,000? 

Presiding  Officer  Shields:  You  said  three. 

Mr.  Hale:  I  beg  your  pardon,  4,360,000. 

By  Mr.  Hale: 

Q.  If  my  figures  are  correct,  your  effective  inventory  dur¬ 
ing  the  year  1940  increased  approximately  69  per  cent  ?  A. 
That  is  correct. 

Q.  So  that  the  operations  for  the  year  1940  alone,  dis¬ 
regarding  any  past  history,  had  a  very  vital  effect  on  the 
size  of  the  existing  effective  inventory  on  January  1st,  1941? 
A.  It  had  on  our  own  company.  I  might  add  that  I  am  not 
asking  anybody  else  to  help  me  carry  the  burden  of  it. 

Q.  I  was  proceeding  to  another  question.  You  said  that 
the  1940  crop  for  the  Holly  Company  was  better  than  it  was 
originally  anticipated?  A.  Yes. 
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Q.  And  is  it  your  understanding,  or  do  you  know  whether 
that  same  circumstance  was  similarly  applicable  to  many 
of  the  other  companies?  A.  I  assume  from  the  yield  figures 
that  it  was.  I  don’t  know,  of  course. 

288  Q.  And  I  believe  you  also  said  that  sales  policy  was 
perhaps  the  most  important  factor  in  determining 

an  existing  effective  inventory?  A.  Right,  in  the  absence 
of  restrictions  that  prevented  a  free  exercise  of  that  sales 
policy. 

Q.  That  was  my  next  question.  A.  Yes. 

Q.  Then  for  the  year  1940,  you  wouldn’t  say  that  sales 
policy  was  a  determining  factor?  A.  No,  I  couldn’t  say 
that,  because  we  were  restricted. 

Q.  One  more  question,  so  that  any  substantial  change  in 
the  effective  inventory  from  January  1st,  1941,  as  compared 
with  the  effective  inventory  on  January  1st,  1940,  would  be 
largely  a  question  of  production,  rather  than  a  question  of 
sales  ?  A.  That  is  probably  correct. 

Mr.  Hale:  That  is  all. 

By  Mr.  Boyle: 

Q.  Mr.  Blair,  have  you  a  computation  showing  how  your 
formula  affects  other  companies?  A.  I  told  the  Presiding 
Officer  I  would  get  one  into  the  record  this  afternoon. 

By  Mr.  Edwin  Blair: 

Q.  When  you  were  speaking  about  sales  in  the  an- 

289  swer  that  Mr.  Hale  just  put  to  you,  in  the  question 
that  Mr.  Hale  just  put  to  you,  were  you  speaking  of 

sales  during  1940,  or  sales  prior  to  1940?  A.  No,  only  dur¬ 
ing  1940.  I  thought  that  was  the  way  the  question  ran. 

Mr.  Hale:  That  was  the  way  I  intended  the  question. 
Mr.  Wilds :  Mr.  Presiding  Officer,  a  few  moments  ago  Mr. 
Shields  in  asking  Mr.  Blair  a  question  left  the  inference 
that  beet  sugar  companies,  that  it  would  be  quite  possible 
that  beet  sugar  companies  would  withdraw  from  the  market 
in  order  to  •wait  for  higher  prices. 
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Now,  our  little  company  liad  quite  a  substantial  inven¬ 
tory  as  of  January  1st,  1941,  and  I  can  say  to  you  that 
during  these  many  years  that  I  have  been  connected  with 
the  company,  our  experience  has  been  that  we  have  en¬ 
deavored  to  sell  rather  proportionately  on  each  market 
move. 

There  have  been  times  when  we  have  not  got  out  of  our 
natural  markets  in  order  to  dump  sugar,  but  we  have  en¬ 
deavored  at  all  times  to  continue  our  normal  distribution 
in  the  markets  in  which  we  usually  sell  our  sugar. 

I  am  just  offering  that  to  clarify  the  record,  because  I 
don’t  think  it  would  be  a  healthy  condition  to  have  it  stated 
in  the  record  that  such  a  thing  is  possible,  and  probably 
probable. 

290  Presiding  Officer  Shields:  I  didn’t  mean  to  infer 
that  any  company  had  done  that.  I  just  wanted  to 
distort  the  facts  so  that  the  point  I  was  making  of  sales 
policy  would  be  clear. 

Mr.  Wilds:  That  is  what  I  would  like  to  have  the  record 
show. 

Presiding  Officer  Bagwell:  We  would  like  to  run  until 
12:30]  and  we  have  some  eight  or  ten  minutes  left.  We 
thought  possibly  there  might  be  some  testimony  by  one  of 
the  small  companies. 

How  about  you,  Mr.  Scalley,  do  you  have  any  testimony 
you  want  to  offer? 

Mr.  Martin :  He  is  bigger  than  you  think. 

Presiding  Officer  Bagwell:  I  should  say  that  he  repre¬ 
sents  another  company  besides  Utali-Idabo. 

Mr.  Wilds:  Mr.  Presiding  Officer,  if  it  is  all  right  with 
you,  I  am  going  to  have  to  leave  this  afternoon,  even  though 
the  hearing  may  not  be  completed. 

For  that  reason,  I  wonder  if  you  wouldn’t  permit  me  to 
appear  at  this  time. 

Presiding  Officer  Bagwell :  That  is  all  right,  Mr.  Wilds. 
Suppose  you  come  forward.  We  will  let  that  small  com¬ 
pany  wait. 


137 


W.  N.  Wilds  called  as  a  witness,  being  first  duly  sworn 
testified  as  follows: 

291  Mr.  Wilds :  My  name  is  W.  N.  Wilds,  of  the  Ameri¬ 
can  Crystal  Sugar  Company. 

I  just  want  to  say  that  since  the  figures  were  released 
by  the  Department,  we  have  made  a  very  honest  and  care¬ 
ful  study  with  a  view  of  developing  a  formula  that  would 
be  just  and  fair  to  all. 

In  making  that  study,  we  have  not  attempted  to  select  a 
formula,  because  it  appeared  particularly  attractive  to  us, 
but  after  giving  weight  to  these  various  proposals  which 
we  worked  out,  we  found  but  one  that  appeared  to  cover 
the  situation  in  a  fair  and  equitable  manner. 

Before  presenting  that  formula,  I  would  just  like  to  read 
a  few  figures  into  the  records. 

Almost  every  witness  this  morning  has  stressed  the  in¬ 
crease  in  production  of  some  of  the  companies,  and  to  clar¬ 
ify  the  picture  as  far  as  we  are  concerned,  I  would  like  to 
say  this.  Our  planted  acreage  in  1939  was  126,347  acres. 

In  1940,  we  planted  127,249  acres,  or  an  increase  of  902 
acres. 

Now,  production  in  1939  was  4,048,511  bags. 

In  1940,  we  produced  4,326,851  bags,  or  we  had  an  in¬ 
crease  in  1940  over  the  previous  year  of  278,339  bags,  which 
excess  production  was  realized  from  an  excess  acreage  of 
but  902  acres. 

292  I  am  reading  these  figures  into  the  record  so  that 
you  might  see  our  increase  in  production  was  not  pre¬ 
meditated.  As  a  matter  of  fact,  about  the  1st  of  September, 
our  technical  staff  made  up  an  estimate  of  production  for 
us.  At  that  time  the  estimate  showed  3,900,000  bags.  Each 
two  weeks  after  September  the  1st,  revised  estimates  of 
production  were  made,  and  each  two  weeks  there  was  a  ma¬ 
terial  increase  in  the  estimate. 

The  final  outcome  was  that  we  produced  more  than 
400,000  bags  of  sugar  more  than  what  we  estimated  to  pro¬ 
duce  to  start  with. 
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This  excess  production,  or  the  increase  in  our  production, 
I  am  not  going  to  say  the  excess,  was  brought  about  through 
the  assistance  of  the  Almighty,  perhaps,  because  we  live 
right. 

Now,  our  sales  in  1939  were  3,565,291  bags. 

In  1940  our  quota  of  sales  we  applied  against  our  quota 
totaled  3,527,108  bags. 

In  other  words,  while  we  had  an  increase  in  production 
of  278,339  bags,  our  sales  dropped  off  38,183  bags. 

Our  effective  inventory  at  January  1st,  1940,  showed  a 
total  of  3,548,223  bags. 

In  1941,  on  January  1st,  1941,  we  had  4,337,156  bags,  or 
an  increase  in  effective  inventory  for  the  year,  including 
a  total  of  778,933  bags. 

293  Now,  there  is  nothing  whatsoever  that  we  could 
have  done  during  that  year  to  change  that  picture. 

When  we  reached  our  estimate  of  production,  we  couldn’t 
say  to  the  farmers  that  we  won’t  accept  any  more  beets. 
We  had  to  take  all  the  beets  the  farmers  had  in  the  ground. 
We  hhd  to  manufacture  them  into  sugar,  therefore,  we  had 
absolutely  no  control  over  that  particular  feature. 

As  far  as  sales  are  concerned,  we  were  very  careful  to 
see  that  our  distribution  did  not  exceed  our  quota,  for  the 
reason  that  these  gentlemen  would,  as  I  understand  it,  col¬ 
lect  three  times  the  value  of  the  excess  sugar  which  we  might 
have  sold,  and  that  is  enough  to  keep  anbodv  in  line. 

I  object  strenuously  to  the  application  of  the  formula 
which  has  been  referred  to  here  as  the  1939  formula.  Under 
the  formula,  Mr.  Kemp  felt  quite  put  out  that  his  carry¬ 
over  was  over  a  million  bags. 

If  that  formula  were  applied  to  our  situation,  we  would 
have  to  carry  over  S47,000  bags.  Our  company  is  just  a 
very  small  company  compared  to  some  of  the  others,  in¬ 
cluding  the  Utah-Idaho. 

Now,  the  formula  which  I  would  like  to  offer — oh,  let  me 
go  back  a  moment. 

The  effective  inventory  as  of  January  the  1st,  1940,  is 
the  result  of  sugars  produced  from  beets  grown 

294  under  proportionate  shares. 
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The  federal  government  permitted  us  to  grow  the 
beets  and  to  make  sugar  from  those  beets.  That  being  the 
case,  we  feel  keenly  that  the  inventories  as  of  January  the 
1st,  1941,  should  be  disposed  of  before  any  sugars  produced 
from  beets  grown  during  the  season  of  1941  should  be  sold. 

I  take  issue  with  the  expression  that  ones  of  us  who 
have  heavy  inventories  at  this  time  have  brought  that  on 
ourselves.  They  really  are  the  result,  as  far  as  our  com¬ 
pany  is  concerned,  of  conditions  over  which  we  had  no 
control. 

I  would  like  to  present  this.  I  believe  you  require  four 
sheets. 

Presiding  Officer  Bagwell:  That  is  right,  four  copies. 

Mr.  Wilds:  Four  copies. 

The  formula  is  based  on  using  the  effective  inventory  as 
of  January  1st,  1941,  scaling  it  down  to  the  market  allot¬ 
ment. 

There  is  one  other  suggestion  which  is  embodied  in  this 
exhibit,  and  that  is,  we  feel  that  beets,  that  sugar  produced 
from  beets  grown  in  the  Imperial  Valley  and  manufactured 
into  sugar  as  late  as  June  should  be  eliminated  from  the 
effective  inventory  and  carried  forward  into  the  next  year’s 
operations  the  same  as  other  sugars  produced  in 
294  1941. 

In  making  that  statement,  I  have  in  mind  that  our 
Oxnard  factory  has  started  its  operations  in  California  as 
earlv  as  the  14th  of  Julv,  and  I  can’t  see  for  the  life  of 
me  why  sugar  produced  in  June  should  be  considered  as  a 
part  of  the  effective  inventory  at  the  commencement  of  the 
year,  and  because  we  start  the  latter  part  of  July,  or  first 
of  August,  that  those  sugars  would  have  to  be  thrown  back 
for  a  vear — rather,  thrown  ahead  for  a  vear. 

Presiding  Officer  Bagwell:  Mr.  Wilds: 

Mr.  Wilds:  Pardon  me? 

Presiding  Officer  Bagwell:  I  was  going  to  identify  this 
for  the  record.  You  are  offering  this  as  an  exhibit,  Mr. 
Wilds? 
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Mr.  Wilds:  That  is  right. 

Presiding  Officer  Bagwell:  And  that  will  be  marked  as 
Exhibit  12. 

Mr.  Wilds:  And  I  have  five  additional  copies,  if  anyone 
would  like  to  have  a  copy  to  look  at. 

Presiding  Officer  Bagwell:  This  will  be  received  in  evi¬ 
dence  and  marked  as  Exhibit  12. 

(The  document  referred  to  was  thereupon  marked  “Ex¬ 
hibit  12”  and  received  in  evidenece.) 

Mr.  Wilds:  I  feel  that  if  the  formula  as  set  forth  in  this 
exhibit  is  followed,  that  it  would  be  fair  and  equit- 
295  able  to  all  sugar  companies,  requiring  each  one  to 
carry  over  into  1942  its  proportionate  share  of  the 
excess  of  the  inventory  as  of  January  1st,  1941,  over  the 
sales  allotment  or  sales  quota.  That  is  about  all  I  have. 

By  Presiding  Officer  Nicholson: 

Q.  Your  formula,  Mr.  Wilds,  is  specifically  this,  is  it  not? 
You  take  the  effective  inventory  as  of  January  1st,  1941, 
as  listed  on  the  appropriate  government  exhibit?  A.  That 
is  correct. 

Q.  And  deduct  therefrom  the  estimated  production  in  the 
Imperial  Valley  district,  and  after  making  that  deduction 
adjust  all  the  figures  to  a  level  equal  to  the  quota?  A. 
That  is  correct,  proportionately. 

Q.  Now,  in  your  judgment,  the  effective  inventory  must 
constitute  a  summation  of  the  history  of  past  marketings, 
and  the  processings  from  proportionate  share  acreage,  and 
ability  to  produce?  In  other  words,  the  three  standards 
embodied  in  the  legislation.  A.  Mr.  Nicholson,  it  was  my 
intention  to  state  that  unquestionably  the  proper  weight 
had  been  given  to  sales  and  production  in  order  to  arrive 
at  the  effective  inventory. 

Q.  I  would  like  to  ask  the  same  question  I  asked  Mr. 
Cottrell  yesterday.  Why  couldn’t  a  fair  result  be  attained 
by  direct  reliance  on  the  figures  that  led  to  that  situation, 
namely^  the  processing  from  proportionate  share  acre- 


141 


296  age  and  the  marketings  themselves?  A.  You 
mean  over  a  term  of  years  back? 

Q.  Yes.  A.  Because  I  think  the  fluctuations  not  only  in 
sales,  but  in  production,  would  undoubtedly  work  a  hard¬ 
ship  to  some  of  the  companies.  We  are  not  confronted  with 
a  situation  that  we  can  control  by  past  history. 

We  had  on  January  the  1st  an  excess  of  sugar  to  be  dis¬ 
posed  of  in  the  future,  and  I  am  unable  to  see  where  the 
performance  of  the  past  would  have  a  great  deal  of  bear¬ 
ing  on  that,  Mr.  Nicholson. 

Q.  But,  nevertheless,  the  statute  makes  certain  references 
to  history,  and  how  would  you  apply  this  to  the  statute?  A. 
Isn’t  the  effective  inventory,  Mr.  Nicholson,  the  result  of 
the  weight  that  has  already  been  given  in  the  past  years 
to  sales  and  production? 

Q.  Is  it  not  true,  Mr.  Wilds,  also,  that  the  size  of  that 
effective  inventory  as  of  January  1st,  1941,  may  have  been 
decidedly  influenced  by  the  sales  policy  followed  by  a  par¬ 
ticular  concern  in  the  late  months  of  1939?  A.  Well,  I  can 
only  give  you  the  experience  of  our  company,  which  is  that 
in  the  fall  of  1939  we  were  reasonably  liberal  sellers.  Does 
that  answer  your  question? 

Q.  And  by  reason  of  being  liberal  sellers,  it  would 

297  be  possible,  would  it  not,  to  attain  a  position  in  which 
the  inventory  as  of  January  1st,  1941,  might  be  quite 

small,  might  it  not?  A.  It  might. 

Q.  This  formula  tends  to  attach  tremendous  weight  to 
two  factors,  does  it  not,  namely,  the  size  of  the  1940  market¬ 
ing  allotment,  and,  (b),  the  size  of  the  1940  crop,  and  the 
net  result  is  to  attach  approximately  equal  weight  to  each 
of  those  two  factors,  is  it  not?  A.  Well,  I  think  that  is 
done  through  the  medium  of  your  inventory. 

The  fact  remains,  Mr.  Nicholson,  that  on  January  the  1st 
the  industry  had  32,000,000-plus  bags  on  hand,  and  that 
sugar  was  produced  under  government  control,  and  under 
the  proportionate  share  plan,  and  it  would  seem  to  me  in 
all  fairness  to  the  industry  that  that  would  be  the  first  thing 
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and  the  starting  point  for  making  your  allotments,  individ¬ 
ual  allotments  for  1941. 

Q.  Suppose  there  were  some  formula,  Mr.  Wilds,  under 
which  we  could  determine  the  fair  share  vear  in  and  vear 

m  w 

out  of  each  of  the  several  processing  companies,  and  let  us 
assume  that  there  are  certain  normal  inventory  carry-over 
requirements  that  should  be  met  by  the  industry,  and  prob¬ 
ably  met  equally  by  each  participant  in  the  industry. 

Would  you  think  an  attempt  to  work  out  a  formula 

298  giving  recognition  to  those  two  factors  instead  of 
direct  recognition  to  an  effective  inventory  might  re¬ 
sult  in  something  equitable  ?  A.  Let  me  see  if  I  understand 
your  question.  Do  you  mean  that  some  formula  might  be 
worked  out  so  as  to  control  a  company’s  quotas  on  an  even 
basis,  individual  quotas  on  an  even  basis  in  future  years? 
Is  that  what  you  have  in  mind? 

Q.  I  haven’t  succeeded  in  phrasing  this  question  the  way 
I  want  to  yet.  Suppose  that  a  fair  share  of  the  market 
for  the  American  Crystal  Sugar  Company  is  10  per  cent 
of  the  total  of  the  28,970,000.  Suppose  that  is  arrived  at 
through  some  formula  that  attempts  to  get  at  the  equities 
in  the  way  of  shares  in  the  market.  A.  Yes. 

Q.  Let  us  also  assume  that  a  25  per  cent  requirement 
is  the  normal  carry-over  inventory  requirement.  A.  Mr. 
Xicliolson,  may  I  stop  you  there  just  a  minute.  I  have  been 
giving  quite  a  bit  of  thought  to  that  normal  carry-over 
inventory  since  you  first  began  asking  the  questions  this 
morning. 

Q.  Yes.  A.  And  I  wouldn’t  know  how  to  arrive  at  what 
might  be  determined  as  a  normal  inventory  at  the  end  of 
the  crop  year. 

As  an  illustration,  we  start  our  Oxnard  plant  in 

299  California  about  the  1st  of  August,  sometimes  a  lit¬ 
tle  earlier.  Now,  on  that  date  we  have  on  hand 

enough  sugar  in  all  of  the  other  territories  to  carry  those 
other  territories  until  October  the  1st,  when  the  later  plants 
commence  to  operate. 
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Now,  if  you  take  our  inventory  as  of  August  the  1st,  we 
may  not  have  any  at  Oxnard  at  all,  but  our  total  inventory 
would  be  pretty  large. 

The  same  thing  would  apply  at  October  1st,  when  our 
eastern  plants  commence  operation.  We  may  have  quite  a 
lot  of  sugar  in  California  and  still  not  have  any  at  all  in 
the  eastern  plants,  whereas,  looking  at  the  company’s  in¬ 
ventory  as  a  whole,  it  would  show  that  we  had  a  consider¬ 
able  quantity. 

I  am  just  offering  that  because  of  the  difficulty,  to  my  way 
of  thinking,  in  determining  what  a  normal  carry-over  in¬ 
ventory  is  at  the  end  of  the  crop  year. 

Q.  Suppose  we  did  have  some  figure,  though,  that  the  in¬ 
industry  should  carry,  let  us  say,  25  per  cent  of  the  quota. 
Let  us  just  make  the  assumption.  A.  Yes. 

Q.  And  that  it  is  found  that  a  fair  share  of  the  market 
for  the  American  Crystal  is  10  per  cent  of  that  total,  just 
for  the  use  of  some  figure.  Would  it  be  just  to  conclude 
that  the  marketing  allotment  for  1941  should  be  such  that 
they  could  get  their  fair  share,  10  per  cent  of  the 
300  market,  and  that  they  should  be  concurrently  re¬ 
quired  to  carry  an  amount  equal  to  25  per  cent  of 
that,  which  would  mean  that  the  inventory  would  be  liqui¬ 
dated  over  the  year,  except  for  that  portion  of  it  which  is 
in  excess  of  that  share  of  the  market,  plus  25  per  cent 
thereof?  A.  Well,  that  is  rather  complicated,  and  I  have 
been  figuring  so  much  on  these  various  plans  in  the  last  ten 
days  until  my  head  is  in  somewhat  of  a  whirl,  and  I  would 
have  to  put  that  down  on  paper,  and  look  at  it  for  a  bit 
before  I  could  express  an  opinion. 

Q.  In  your  judgment,  Mr.  Wilds,  are  the  economic  con¬ 
ditions  of  the  small  single  unit  operators  such  that  they 
should  be  classed  differently  from  the  large  operators,  mul¬ 
tiple  unit  operators?  A.  Of  course,  Mr.  Nicholson,  the 
small  operators  have  their  disadvantages  and  also  their  ad¬ 
vantages. 

As  far  as  I  am  concerned,  if  you  people  can  figure  out 
a  way  to  a  system,  I  haven’t  been  able  to  do  so,  but  if  you 
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can  find  a  wav,  why,  unless  it  is  too  strenuous  on  us,  I 
believe  I  would  have  no  objection  to  it. 

Q.  But  in  your  judgment,  Mr.  Wilds,  are  their  conditions 
sufficiently  dissimilar  with  those  of  the  large  corporations 
so  that  a  separate  formula  could  be  applied  to  their  situa¬ 
tion,  in  fairness  to  them,  that  would  not  necessarily 

301  be  fair  to  the  large  outfits.  A.  Well,  I  will  say  this, 
that  having  one  plant  to  depend  on  for  their  life,  if 

they  happen  to  have  a  crop  failure,  they  would  suffer  to 
a  much  greater  extent  than  the  larger  company  who  might 
have  a  number  of  other  plants  to  carry  the  one  plant  through 
a  lean  year. 

Q.  Would  your  general  conclusion  be,  Mr.  Wilds,  that 
the  risks  of  the  small  venture  are  substantially  greater  than 
the  risks  of  the  large  one?  A.  Well,  insofar  as  I  just  ans¬ 
wered,  they  have  all  their  eggs  in  one  basket. 

Q.  You  would  confine  it  to  that  one  thing,  though?  A.  I 
can’t  see  any  other  disadvantage. 

Presiding  Officer  Nicholson:  That  is  all. 

Presiding  Officer  Bagwell:  Any  questions  from  the  floor? 

By  Mr.  Moroney: 

Q.  Mr.  Wilds,  you  say  that  the  large  production  in  1940 
was  attributable  to  yields,  because  you  only  planted  about 
eight  or  nine  hundred  acres  more  than  you  did  the  previous 
year?  A.  Correct. 

Q.  Percentagewise,  was  your  production  any  greater  in 
1940  to  the  total  industry  than  it  was  in  1939?  A.  You 
mean,  was  the  increase  in  1940  any  greater  in  percentage 
than  the  increase  in  1939? 

302  Q.  No,  my  question  was,  was  your  total  produc¬ 
tion  in  1940  to  the  total  production  of  the  industry 

any  greater  than  the  same  in  1939?  A.  I  see  what  you 
mean,  was  our  increase  percentagewise  lower  or  higher 
than  the  increase  in  the  industry. 

Q.  Yes.  A.  I  couldn’t  say.  I  -would  have  to  figure  that 
out.  Perhaps  you  have  it  figured  out. 
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Q.  I  have  figured  it  out,  if  my  figures  are  correct,  and  it 
looks  to  me  as  though  your  production  to  the  total  produc¬ 
tion  of  the  industry  was  slightly  lower  than  it  was  in  1939. 
A.  Well,  I  hadn’t  made  that  calculation. 

Q.  Now,  I  would  like  to  ask  you  the  same  question  rela¬ 
tive  to  effective  inventories.  Has  your  effective  inventory, 
has  your  percentage,  your  effective  inventory  to  the  total 
effective  inventory  in  1940,  is  that  greater  than  your  ef¬ 
fective  inventory  at  the  start  of  the  previous  year  to  the 
total  ?  A.  I  think  I  have  it  there. 

Mr.  Hale :  All  I  have  is  1941. 

Mr.  Moroney:  If  my  figures  are  correct,  it  is  slightly 
less,  so  that  my  understanding  is  that  your  percentage  to 
the  total  industry  as  regards  effective  inventory,  and  as 
regards  production,  you  are  no  worse  off  in  January 
303  1st,  1941,  than  you  were  in  1940.  A.  I  would  have 
to  check  that.  I  don’t  know,  but  I  will  take  your 
word  for  it,  but  I  would  like  to  say,  Mr.  Moroney,  that  I  am 
not  here  asking  for  any  advantage  over  anybody,  or  any 
undue  consideration.  What  I  would  like  to  see  would  be 
for  a  formula  to  be  adopted  that  would  be  fair,  and  would 
treat  each  individual  processor  in  the  same  manner. 

By  Mr.  Moroney: 

Q.  The  only  reason  for  my  bringing  up  the  question,  Mr. 
Wilds,  is  that  you  manifested  great  concern  about  the  heavy 
production  you  had  in  1940,  and  also  the  concern  you  were 
having  about  the  great  effective  inventory  as  of  January 
1st,  1941,  which  in  relation  to  the  total  industry  shows  you 
are  no  worse  off.  A.  Well,  Mr.  Moroney,  that  perhaps  is 
quite  right,  but  if  you  will  consider  this,  if  a  formula  is 
eventually  adopted  that  would  restrict  our  sales  to  what 
they  were  last  year,  about  three  and  one-half  million,  we 
would  have  more  than  800,000  bags  of  sugar  produced  in 
1940  to  carry  into  1942,  and  that  is  a  tremendous  load  for 
anybody  to  carry. 

Q.  But  don’t  you  think  we  wdll  all  have  to  cut  down  some¬ 
time,  sooner  or  later?  A.  That  is  true.  I  suggested  this 
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formula  I  have.  We  will  have  to  get  on  the  same  basis 
eventually,  so  why  not  now? 

304  Presiding  Officer  Bagwell:  Any  other  questions? 

Mr.  Kemp :  I  would  like  to  ask  a  few. 

By  Mr.  Kemp: 

Q.  Mr.  Wilds,  the  question  I  have  to  ask  you,  or  the 
questions,  are  in  my  judgment  made  necessary  by  your 
comment  to  the  effect  that  your  company  had  no  control 
over  the  result,  and  that  performances  in  the  past  have  no 
bearing  on  the  immediate  situation.  You  made  that  state¬ 
ment  pretty  broadly. 

Now,  I  have  before  me  here  Government  Exhibit  3,  show¬ 
ing  beet  sugar  produced  in  the  1935  to  1940  crops  by  com¬ 
panies. 

My  figures,  hurriedly  made  here,  if  correct,  your  com¬ 
pany’s  production  for  1940  is  more  than  100  per  cent  greater 
than  it  was  in  1935.  1  think  that  is  correct.  A.  That  is 
correct. 

Q.  Your  production  in  1939  was  up  approximately  ten 
per  cent  from  1938;  up  approximately  20  per  cent  in  1938 
over  1937.  In  the  four  years  of  the  administration  of  the 
Sugar  Act,  production  has  increased  about  3,050,000  bags, 
to  4,325,000,  which  is  about  a  65  per  cent  increase. 

Now,  isn’t  it  true,  Mr.  Wilds,  that  while  the  relatively 
large  production  of  your  company  in  1940  over  the  pre¬ 
ceding  year  may  have  been  very  largely  the  result  of  in¬ 
creased  extraction  per  acre,  yield  per  acre  rather 

305  than  increased  acreage,  but  since  1937  vour  company 
has  very  substantially  increased  its  acreage?  A. 

Correct,  and  I  will  tell  you  why  when  you  finish. 

Q.  And,  therefore,  I  think  it  would  be  fair  to  say  that 
over  the  four-year  period,  discretion  and  opportunity  ex¬ 
ercised  by  the  company  has  had  a  definite  influence  upon 
the  four-year  results?  A.  Mr.  Kemp,  you  are  partly  cor¬ 
rect,  but  mostly  wrong. 
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Since  in  increasing  our  production  by  one  hundred  per 
cent,  you  haven’t  given  weight  to  the  fact  that  we  have 
acquired  two  sugar  factories  in  the  meantime. 

Q.  That,  of  course,  wasn’t  beyond  your  control,  was  it? 
A.  Well,  I  know,  but  if  we  hadn ’t  operated  them,  somebody 
else  would,  and  you  would  be  in  the  same  relative  position. 

Q.  You  mean  someone  else’s  figures?  A.  Yes. 

Q.  That  jump  took  place  between  1935  and  1936,  as  I 
understand  the  figures?  A.  Right  in  there  some  place. 

Q.  In  the  four  years  from  1937  on,  your  company  has  not 
added  any  new  factories?  A.  It  has  not,  but  we  had  a 
tremendous,  series  of  tremendously  dry  years  in  Minnesota 
and  Iowa  when  we  had  almost  complete  crop  failures.  In 
one  of  those  years,  we  harvested  20,000  acres  of 
306  beets.  In  one  of  those  territories  that  was,  and  we 
had  the  farmers  deliver  105,000  tons. 

Q.  Now,  don’t  you  believe,  Mr.  Wilds,  that  you  might 
have  to  qualify  a  statement  that  I  understood,  or  at  least 
the  implications  from  it,  that  the  situation  today  is  not 
caused  at  all  by  performances  in  the  past,  speaking  in 
terms  of  the  effective  inventory  of  any  company?  Isn’t 
that  the  accumulated  effect  of  the  production  and  market¬ 
ing  in  the  past?  A.  Well,  in  answering  that  question,  Mr. 
Kemp,  I  can  say  this,  that  we  in  the  rain  belt  area,  we  do 
not  have  the  advantage  of  being  able  to  store  water  in  the 
winter,  and  have  a  crop  guaranteed  for  another  year.  If 
w’e  enter  into  another  series  of  dry  years,  the  Government 
won’t  have  to  cut  us  at  all.  Nature  will  do  it  for  us. 

Q.  But,  nevertheless,  the  fact  is  that  the  inventory  of  the 
American  Crystal  Sugar  Company  reflects  your  production 
and  marketings  over  a  number  of  years  past?  A.  Yes; 
with  the  result  that  we  now’  find  ourselves,  on  account  of 
being  limited  in  one  w’av  and  not  in  another,  with  quite  a 
large  inventory. 

Q.  Now’,  looking  again  at  Government’s  Exhibit  3,  bear¬ 
ing  in  mind  that  the  quota  of  the  beet  industry  for  the  last 
four  years  of  the  Sugar  Act  has  been  about  28,970,000  bags, 
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it  is  evident  that  the  industry  in  the  last  three  years, 

307  1038,  1939,  and  1940,  has  substantially  exceeded  the 
total  marketing  quota?  A.  Mr.  Kemp,  may  I  stop 

you  for  just  a  moment,  and  may  I  ask  you  one  question? 

To  what  do  you  attribute  the  increase  in  production  in 
these  last  years  ? 

Q.  In  these  three  years?  A.  Yes. 

Q.  I  was  going  to  ask  you  that  question.  A.  All  right, 
then,  I  will  answer  it. 

Q.  You  express  your  view,  then  I  will  express  mine.  A. 
I  will  answer  it  as  best  I  can,  and  I  don’t  believe  there  is 
a  single  agricultural  man  here  today  who  will  agree  with 
that.:  The  last  several  years  under  the  soil  conservation, 
and  in  order  to  enjoy  benefit  payments,  and  so  forth  and  so 
on,  the  farmers  have  had  to  use  a  great  deal  more  fertil¬ 
izer  on  their  beet  lines  than  what  they  were  accustomed  to 
using  prior  to  that  time. 

I  think  that  extra  fertilizer  has  contributed  a  great  deal 
towards  the  large  productions  which  have  occurred  in  the 
last  three  years. 

Another  contributing  factor  is  the  beet  seed,  the  strains 
which  have  been  developed  in  this  country  are  superior  to 
what  we  were  accustomed  to  using  when  we  had  to  import 
it,  and  I  think  the  combination  of  those  two  things 

308  will  explain  away  considerable  of  that  increase. 

Q.  AYould  you  consider  that  one  of  the  factors 
was  an  increase  in  acreage  ?  A.  To  some  extent,  yes. 

Q. 1 1  don’t  suppose  you  have  in  mind  the  exact  increase 
that  has  taken  place?  A.  No.  Do  you  have  it? 

Q.  No,  I  haven’t.  A.  There  has  been  some  increase. 

Q.  There  has  been  a  substantial  increase  in  acreage?  A. 
Yes. 

Q.  Now,  take  again,  on  this  question  of  no  control,  and 
past  performance  having  no  bearing  on  the  present  situa¬ 
tion,  the  industry  as  a  whole  produced  in  1938  33,688,000, 
in  which  your  company  made  some  3,686,000.  I  take  it 
your  acreage  for  1939  wasn’t  any  less  than  your  acreage 
in  1938,  planted  acreage?  A.  I  imagine  that  is  correct. 
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Q.  So  that  the  reasonable  expectancy  on  your  part  in 
entering  into  the  operations  of  your  company  was  that  you 
would  make  a  little  more,  or  as  much  sugar  as  you  did  the 
year  before?  A.  At  the  time  of  contracting  for  beets? 

Q.  For  1939.  A.  We  were  hopeful  that  the  dry 

309  years  were  past,  and  we  would  return  to  normal 
crops  again. 

Q.  So  you  had  in  the  year  1939  the  expectancy  of  pro¬ 
ducing  as  much  or  more  sugar  than  you  did  the  year  be¬ 
fore?  A.  Well,  it  is  difficult  to  cast  back  and  tell  just 
what  frame  of  mind  we  had  at  that  time.  We  certainly 
didn’t  want  to  find  ourselves  in  the  position  of  producing 
less  than  we  did  the  year  before. 

Q.  I  think  you  indicated  in  your  testimony  that  your 
first  estimate  of  production  of  1940  crop  was  some  3,900,- 
000  bags?  A.  That  is  correct. 

Q.  Approximately  your  production  in  1939  was  larger 
than  your  production  in  1938?  A.  Yes. 

Q.  So  that  in  the  conduct  of  your  operations  for  1940, 
you  expected  to  produce  about  the  same  quantity  of  sugar 
that  you  have  mentioned,  and  about  the  same  as  you  made 
the  year  before?  A.  That  is  right. 

Q.  Now,  all  that  was  done  voluntarily,  wasn’t  it,  your 
contracting  of  acreage,  the  determination  of  the  amount  of 
acreage  you  took?  A.  That  is  quite  right,  but  aside  from 
that,  Mr.  Kemp,  there  are  years  when  you  will  take  the 
same  amount  of  acreage  and  get  quite  an  extraor- 

310  dinarv  variation  in  production.  I  can’t  control  it 
to  that  extent. 

For  instance,  as  I  said  earlier,  we  produced  277,000  bags 
of  sugar  from  an  added  acreage  of  902  acres,  about  3,000,- 
000  bags  of  sugar  to  the  extra  acreage  that  we  had. 

Q.  Now,  of  course,  it  is  also  true,  is  it  not,  Mr.  Wilds, 
that  in  the  light  of  the  production  of  the  industry  as  dis¬ 
closed  by  the  figures  which  everyone  in  the  industry  knew, 
that  if  on  the  contracting  of  the  acreage  in  1940,  everyone 
had  followed  the  same  principle,  taking  a  business  calcu¬ 
lated  to  produce  about  the  same  total,  it  was  inevitable  that 
we  would  again  produce  the  quota?  A.  That  is  right. 
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Q.  Everybody  that  entered  into  that  on  the  same  basis 
knew  full  well  that  the  quota  was  going  to  be  exceeded? 
A.  Yes,  provided  conditions  were  normal  through  the  year. 

May  I  just  add  that  the  Secretary  of  Agriculture  is  one 
who  is  supposed  to  keep  us  within  our  quota,  and  he  has  no 
restrictions  during  that  year,  so  the  natural  thing  was  for 
us  to  plant  a  normal  acreage. 

Presiding  Officer  Bagwell:  We  are  going  to  recess  at 
this  time  for  lunch. 

Mr.  Wiley  Blair:  May  I  just  say  one  short  thing  for 
the  record  before  you  recess,  because  it  is  pertinent 
311  to  what  Mr.  Wilds  has  said  right  now? 

Presiding  Officer  Bagwell :  All  right. 

Mr.  Wiley  Blair:  As  I  understand  his  formula,  it  in¬ 
volves  the  classification  of  the  Imperial  Valley  Spring  Cam¬ 
paign  as  to  which  year  it  belongs  to  in  processings. 

Now,  that  is  the  classification  that  has  been  made  by  the 
Sugar  Division,  and  if  it  is  relevant  to  argue  the  merits  of 
whether  they  should  or  should  not  make  this  change  at  this 
hearing,  I  want  to  make  some  further  testimony  on  it. 

But  I  think  that  is  a  matter  that  should  be  taken  up  at  a 
different  type  of  hearing  than  this  one. 

Presiding  Officer  Bagwell :  That  is  a  determination  that 
has  already  been  made,  isn’t  it,  Mr.  Blair? 

Mr.  Wiley  Blair :  Yes. 

Mr.  Wilds :  Well,  Mr.  Presiding  Officer,  if  a  determina¬ 
tion  is  made,  and  it  is  found  later  to  be  a  wrong  determi¬ 
nation,  is  there  any  way  to  right  it? 

Presiding  Officer  Bagwell:  Yes,  but  I  think,  Mr.  Wilds, 
that  this  hearing  is  not  the  place  to  go  into  that. 

We  will  consider  that  and  decide  this  afternoon  whether 
or  not  we  will  go  into  that  question. 

We  will  recess  at  this  time  until  two-thirtv. 

w 

(Whereupon,  at  1:10  o’clock  p.  m.  a  recess  was  taken 
until  2:30  o’clock  p.  m.) 
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312  Afternoon  Session 

2 :30  P.  M. 

Presiding  Officer  Bagwell:  We  will  proceed  with  the 
hearing.  You  will  recall  that  this  morning  Mr.  Blair  tes¬ 
tified  on  behalf  of  Holly  Sugar  Company  and  proposed  a 
formula,  and  in  connection  with  his  formula,  we  asked  if 
he  wouldn’t  submit  for  the  record  the  results  in  the  way 
of  a  definite  allotment  for  the  different  companies.  I  have 
that  information  here. 

Mr.  Blair,  do  you  wish  this  placed  in  the  record? 

Mr.  Wiley  Blair :  I  wish  that  offered  as  an  exhibit. 

Presiding  Officer  Bagwell:  We  will  receive  this  in  evi¬ 
dence  and  mark  it  as  Exhibit  No.  13. 

(The  document  referred  to  was  thereupon  marked  “Ex¬ 
hibit  13”  and  was  received  in  evidence.) 

Mr.  Wiley  Blair:  I  have  copies  here  that  I  will  pass 
around. 

Presiding  Officer  Bagwell:  Thank  you.  That  will  take 
care  of  that,  Mr.  Blair. 

Mr.  Wilds,  would  you  please  come  back  to  the  stand. 


W.  N.  Wilds  resumed  the  stand,  being  previously  duly 
sworn,  and  testified  further  as  follows: 

313  By  Presiding  Officer  Bagwell: 

Q.  A  point  was  raised  before  we  recessed  for  luncheon 
in  regard  to  the  sugar  made  from  sugar  beets  produced  in 
the  Imperial  Valley.  The  Secretary  of  Agriculture  has 
determined  the  crop  in  which  these  beets  belong,  and  that 
question  we  will  not  go  into. 

However,  we  would  like  to  have  some  testimony  on  the 
question  as  to  -whether  or  not  the  sugar  made  from  the  beets 
that  were  planted  in  the  fall  of  1940  should  be  included  in 
the  January  1st,  1941,  effective  inventory.  Mr.  Wilds,  do 
you  have  some  comment  you  would  like  to  make  on  that  in 
view  of  the  testimony  which  you  presented  this  morning? 
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A.  Well,  about  the  only  comments  I  have  to  make  in  addi¬ 
tion  to  what  I  have  already  said,  is  that  it  doesn’t  seem 
to  me  to  be  entirely  logical  for  sugars  produced  from  beets 
harvested  and  manufactured  as  late  as  June  being  consid¬ 
ered  as  a  part  of  the  effective  inventory  for  the  previous 
January  the  1st,  while  beets  harvested  and  worked  in  July 
and  August  would  be  set  ahead  into  the  next  year.  It  real¬ 
ly  means  in  effect  that  since  we  have  inventory  in  excess 
of  our  total  quota,  that  a  company  who  had  sugar  on  hand 
on  January  the  1st,  1941,  some  of  which  sugars  were  un¬ 
doubtedly  produced  in  August  and  September  of  the  pre¬ 
vious  year,  these  earlier  produced  sugars,  on  account 
314  of  excess  inventory,  would  have  to  be  carried  over 
into  1942,  while  some  of  the  sugars  produced  in  1941 
under  the  present  arrangement  would  be  permitted  to  be 
sold  in  1941. 

I  believe  those  are  about  the  onlv  remarks  I  care  to  make 
at  this  time. 

By  Presiding  Officer  Nicholson : 

Q.  Is  it  your  position,  then,  Mr.  Wilds,  that  the  effective 
inventory,  socalled,  should  be  defined  to  exclude  beets  har¬ 
vested  in  the  calendar  year  following  that  January  1st  to 
which  that  effective  inventory  applies  ?  A.  That  is  correct. 

Q.  And  it  applies  only  as  to  beets  harvested  subsequent 
to  January  1st?  A.  That  is  right. 

Q.  But  of  the  preceding  calendar  year  crop,  as  crop  is 
used  in  the  Department  of  Agriculture  sense?  A.  Yes. 

Presiding  Officer  Bagwell:  Are  there  any  questions? 

Mr.  Wiley  Blair :  I  have  no  questions,  but  I  want  to  take 
the  stand  again. 

Presiding  Officer  Bagwell:  I  thought  you  would.  Are 
there  any  other  questions  anvone  would  like  to  ask  Mr. 
Wilds  ? 

(No  response.) 
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315  Presiding  Officer  Bagwell:  That  is  all. 

(Witness  excused.) 

Presiding  Officer  Bagwell:  Mr.  Blair  would  like  to  re¬ 
sume  his  testimony. 

% 


Wiley  Blair,  Jr.,  resumed  the  stand,  being  previously  duly 
sworn,  testified  further  as  follows : 

Mr.  Blair:  Before  I  get  on  to  this  last  question,  I  would 
like  to  explain  something  about  the  exhibit  which  has  just 
been  offered. 

Not  knowing  the  relationships  of  two  sets  of  companies 
there,  one  Gunnison  and  Gunnison,  Incorporated,  and  the 
other  the  Northeastern  and  Mt.  Clemens  Southeastern,  in 
calculating  the  formula,  I  have  treated  them  as  separate 
identities.  It  mav  be  that  thev  must  be  combined,  or  some- 
thing  else,  I  don’t  know,  but  I  explain  so  that  it  will  be  clear 
as  to  why  they  are  each  given  an  allotment. 

With  respect  to  the  Imperial  Valley  acreage,  I  think  the 
governing  factor  there  is  the  crop  of  beets,  not  the  particu¬ 
lar  time  in  which  they  are  processed  or  harvested  or  any¬ 
thing  else.  The  classification  given  those  beets  by  the  Sugar 
Division  has  been  that  the  current  crop  was  1940  crop  of 
beets. 

Mr.  Wilds  has  mentioned  that  because  they  come  up 
within  a  month  or  so  of  his  production  in  Southern 
316  California,  that  they  should  be  treated  the  same.  I 
can  use  the  same  argument  on  the  other  end. 

It  is  contemplated  this  year  that  our  processing  start 
about  the  15th  of  March,  and  we  will  still  be  processing  beets 
within  two  or  three  weeks  of  that  time  at  some  of  our  Kocky 
Mountain  plants.  So  we  are  just  as  close  to  the  1940  proc¬ 
essing  on  the  beginning  end,  or  closer,  than  we  are  to  the 
1941  processing  at  the  tail  end  for  1941. 

I  should  think  if  it  were  going  to  be  a  rule  that  anything 
processed  after  the  first  of  the  year  falls  into  1941 ’s  proc¬ 
essing,  that  you  would  have  to  take  all  sugar  processed  after 
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December  the  31st.  I  can’t  see  any  difference  between  sugar 
processed  in  January  and  February  and  sugar  processed  in 
March  and  April  from  the  same  crop  of  beets. 

I  think  that’s  all  I  have. 

Presiding  Officer  Bagwell :  Are  there  any  questions  ? 

Mr.  Hale :  Might  I  ask  a  question,  Mr.  Bagwell ! 

Presiding  Officer  Bagwell :  Mr.  Hale. 

By  Mr.  Hale: 

Q.  Mr.  Blair,  you  said  you  contemplate  commencing  this 
socalled  spring  campaign  about  March  15th?  A.  That  is 
the  latest  information  I  have. 

Q.  Do  you  contemplate  it  may  be  possible  to  con- 
317  duct  the  operations  so  that  the  slicing  of  the  spring 
beets  and  the  slicing  of  the  other  beets  planted  later 
in  California  may  be  continued  as  one  continuous  operation? 
A.  Not  at  the  present  time.  We  hope  that  some  day  there 
might  be  another  area  come  in  and  fill  the  gap,  but  at  the 
present  that  is  not  definite. 

Mr.  Ray:  Maybe  I  can  ask  Mr.  Blair  a  question  that 
would  save  me  putting  a  witness  back  on  the  stand. 

Presiding  Officer  Bagwell :  Go  ahead,  Mr.  Ray. 

By  Mr.  Rav : 

Q.  Mr.  Blair,  are  you  familiar  with  the  fact  that  the 
Amalgamated  Sugar  Companv  has  a  place  in  Oregon?  A. 
Yes. 

Q.  And  that  it  was  not  in  operation  or  in  existence  dur¬ 
ing  some  of  the  years  which  you  apply  for .  marketing  in 
your  formula ?  A.  I  don’t  remember  the  year  that  your  fac¬ 
tory  started. 

Q.  You  don’t  know”,  then,  whether  your  history  of  mar¬ 
keting  goes  back  behind  the  time  that  factory  was  started? 
A.  Well,  if  you  will  tell  me  when  your  factory  started,  I 
can  answer. 

Q.  I  wanted  to  prove  that  fact  by  you,  and  you  appar¬ 
ently  don’t  know  when  it  was.  A.  I  don’t  remember  the 
year  when  it  started. 
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Q.  That  is  a  factory,  anyway,  that  you  gave  no 

318  consideration  to  in  arriving  at  your  point?  A.  I 
think  the  formula  itself  gives  it  construction. 

Q.  In  constructing  it,  it  was  material  to  you  whether  the 
factory  in  Oregon  had  been  started  before  or  after  1936? 
A.  I  think  the  principles  embodied  in  my  formula  do  take 
cognizance  of  that.  If  vou  sav  it  was  in  1936 — 

Q.  No,  it  wasn’t.  Your  formula  begins  in  1936.  A.  Yes. 
Well,  it  is  kind  of  hard  to  talk  without  having  the  fact  in 
the  record.  Can  you  give  me  the  date  of  the  factory — 
Presiding  Officer  Shields:  I  think  it  would  be  better  to 
have  Mr.  Cottrell  come  on  the  stand  and  give  that. 

Mr.  Ray :  I  am  not  asking  for  the  date.  I  am  asking  the 
question  whether  in  constructing  his  formula,  he  gave  no 
regard  to  the  company,  just  whether  that  was  considered 
or  whether  it  wasn’t. 

319  A.  Mv  answer  is  that  the  formula  itself,  bv  mov- 
ing  averages  forward,  which  it  has  done  in  the  case 

of  production,  if  it  has  not  already  done  so,  will  ultimately 
give  consideration  to  that  plant. 

Q.  You  are  proposing  this  formula  to  be  used  now  and 
forever  after?  A.  It  is  the  principle.  I  don’t  know. 

Mr.  Rav:  That’s  all. 

Presiding  Officer  Bagwell :  Any  other  questions  ? 

Mr.  Benidt :  I  should  like  to  ask  Mr.  Blair  one  question. 
Presiding  Officer  Bagwell :  Yes,  Mr.  Benidt. 

By  Mr.  Benidt : 

Q.  Mr.  Blair,  in  your  formula,  you  gave  50  per  cent 
weight  to  average  processings  from  1939  and  1940  propor¬ 
tionate  shares,  is  that  correct?  A.  Yes.  I  think  that  is 
true,  Mr.  Benidt.  The  figures  are  taken  from  the  exhibits 
that  you  put  in  as  to  the  processings  or  production  in  those 
two  years. 

Q.  The  fact  that  there  were  limiting  proportionate  shares 
in  effect  for  the  1939  crop  does  not  alter  your  opinion  that 
an  average  of  the  two  is  a  fair  measure?  A.  I  must  say  I 
hadn’t  really  given  any  consideration  to  that  question.  I 
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wouldn’t  think  that  it  would,  because  the  shares  that 
320  were  allotted  in  toto  were  sufficient  to  produce  in 
excess  of  the  quota,  and  therefore  it  was  not  really 
a  major  restriction. 

Q.  No,  it  was  a  limiting  one.  A.  Yes. 

Q.  But  it  is  true,  is  it  not,  that  certain  areas  were  limited 
in  acreage?  In  other  words,  they  could  have  planted  more 
acreage  had  it  not  been  for  the  proportionate  share  deter¬ 
mination?  A.  I  can’t  answer  that,  except  as  to  our  own 
territories. 

Mr.  Benidt:  That’s  all. 

Presiding  Officer  Bagwell :  That  is  all. 

(Witness  excused) 

Mr.  Tognazzini:  I  have  a  statement  I  should  like  to 
make,  Mr.  Bagwell. 

Presiding  Officer  Bagwell:  Yes,  Mr.  Tognazzini.  Will 
you  come  up  and  be  sworn. 


Roland  Tognazzini,  called  as  a  witness  herein,  being  first 
dulv  sworn,  testified  as  follows: 

v  7 

The  Witness:  My  name  is  Roland  Tognazzini,  Union 
Sugar  Company,  San  Francisco,  California. 

Due  to  the  informality  of  this  hearing,  I  have  taken  the 
liberty  of  dictating  a  few  lines  which,  with  your  permis- 
1  sion,  I  will  read.  I  think  this  will  probably  be  clearer. 
321  Union  Sugar  Company  is  one  of  the  oldest  operat¬ 
ing  beet  sugar  companies  in  the  United  States.  It 
started  in  1897  in  the  same  building  under  the  same  name 
with  the  same  capital  structure  it  now  has.  One  of  its 
original  incorporators  is  acting  chairman  of  its  board  of 
directors. 

Union  Sugar  Company  cannot  accept  the  1939  formula 
for  1941  marketing  as  suggested  by  the  Presiding  Officers, 
as  that  formula  or  any  of  the  suggested  formulae  will  even¬ 
tually  close  its  factory. 
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Union  Sugar  Company  today  at  this  hearing  stands  in 
the  unique  position  of  having  voluntarily  curtailed  produc¬ 
tion  in  1940. 

Union  Sugar  Company  has  weathered  every  condition, 
natural  or  artificial,  that  applied  in  the  field  of  open  com¬ 
petition.  It  also  can  compete  under  any  fair  regulation,  but 
the  1939  formula  is  unfair  to  any  processor  who  has  tried  to 
operate : 

1.  Within  the  spirit  of  the  1937  Sugar  Act. 

2.  Within  the  allotments  of  the  Secretary  of  Agriculture. 

3.  Within  the  rules  of  common  courtesy  of  not  grabbing 
everything  in  sight  in  total  disregard  of  rights  of  others. 

The  Act  contemplates  orderly  marketing,  by  manufactur¬ 
ing  and  marketing  within  quotas  to  give  fair  returns 
322  to  both  processor  and  grower.  Piling  of  needless 
surpluses  is  wrong,  defeats  the  purposes  of  the  Act, 
and  is  unfair  to  those  who  do  not  do  so. 

Exhibits  2,  3  and  4  presented  by  the  Sugar  Division  and 
amplified  by  Mr.  Cottrell’s  formulae  show  that  processors 
which  continue  to  increase  production  will  eventually  kill 
off  processors  which  curtail  if  the  1939  or  any  formulae  are 
used.  The  Secretary  surely  does  not  intend  a  death  sen¬ 
tence  with  the  violators  getting  everything. 

Also  the  Union  Sugar  Company  is  a  single  unit  proces¬ 
sor.  Like  the  other  eleven  single  unit  processors  whose 
total  production  is  less  than  10  per  cent  of  all  beet  sugar, 
Union  Sugar  cannot  close  one  unit  and  carry  on  as  multiple 
unit  processors  can. 

Let  us  be  specific,  by  referring  to  a  multiple  unit  proces¬ 
sor  and  its  one  unit  partner.  There  is  nothing  personal  in¬ 
tended.  These  two  are  used  as  an  example  only.  They,  as 
many  others,  threw  the  production  throttle  wide  open  in 
1940.  The  1939  formula  would  increase  the  marketing  al¬ 
lotments  of  these  two  for  1941  by  18  per  cent  or  more. 
Union  Sugar,  with  more  sugar  and  beets  in  1940  than  in 
1939,  could  have  produced,  like  these  others,  more  sugar 
in  1940  than  in  1939.  But  it  produced  only  its  1940  allot- 
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ment  and  produced  8.6  per  cent  less  than  its  1939 

323  production  by  closing  its  Steffins  house.  Notwith¬ 
standing  this  record  of  compliance  the  1939  formula 

would  penalize  Union  Sugar  18  per  cent  in  its  1941  market¬ 
ing  allotment,  while  the  violators  would  be  rewarded  18' 
per  cent. 

Testimony  was  given  by  Mr.  Cottrell  and  others  that 
effective  inventory  is  the  product  of  past  sales  policies. 
That  was  true  before  1940,  when  full  marketing  restrictions 
did  not  apply.  It  is  not  true  now.  The  marketing  allot¬ 
ments  of  1940  were  in  excess  of  the  1940  effective  invento¬ 
ries.  Now,  as  processors  sold  their  entire  1940  allotments, 
as  shown  by  Exhibit  2,  then  the  effective  inventory  of  Jan¬ 
uary  1,  1941,  is  absolutely  the  product  of  1940  production. 
We  challenge  anyone  to  dispute  this. 

Every  processor  on  February  20, 1940,  had  it  in  its  power 
to  control  its  effective  inventory  on  January  1,  1941.  If  all 
processors  had  restricted  their  1940  production  to  an 
amount  equal  to  their  1940  allotment  then,  as  Mr.  Heath 
said,  there  would  be  no  increase  in  surplus  beet  sugar;  no 
increase  in  effective  inventory  over  the  previous  year. 

Those  who  exceeded  their  1939  production  at  a  time  when 
the  Secretary  definitely  was  opposed  to  mounting  surpluses 
or  who  produced  more  than  their  1940  allotments,  are  com¬ 
ing  here  unfairly  and  with  guilty  knowledge  if  they  ask  for 
increases.  They  created  the  present  difficulty  and 

324  confusion  whereby  the  industry  cannot  get  together 
as  it  did  last  year. 

Beet  sugar  processors  are  smart  men.  They  have  to  be 
to  operate  at  all  under  present  conditions.  They  all  knew 
that  the  surplus  has  been  growing  yearly;  that  the  Secre¬ 
tary  was  trying  to  stop  the  growth  of  the  surplus ;  that  some¬ 
body  would  be  punished  sometime  unless  the  Secretary 
and  nature  came  to  their  rescue.  Nature  came  to  their 
rescue  with  the  drought  in  the  midwest  and  floods  in  Cali¬ 
fornia  but  the  greedy  ones  induced  the  Secretary  to  set 
aside  nature’s  aid  to  them  by  throwing  out  all  growers’ 
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quotas.  These  processors  rushed  in,  grabbed  more  acres 
and  got  more  than  they  could  process  in  1940.  In  1941  they 
are  still  processing  a  new  variety  of  black  beets  and  squeez¬ 
ing  everything  out  of  flooded  acres  and  low  grade  molasses 
to  the  last  crystal. 

When  Union  Sugar  Company  received  an  allotment  of 
581,283  bags  in  1940  it  took  that  allotment  with  the  knowl¬ 
edge  that  if  it  produced  more  than  that  amount  of  sugar  in 
1940  it  would  and  should  be  penalized.  Union  Sugar  Com¬ 
pany  was  not  in  the  flood  nor  drought  area. 

Those  running  the  Union  Sugar  Company  are  farmers 
and  have  far  greater  interests  as  land  owners  and  owner- 
growers  of  sugar  beets  than  interests  as  processors.  They 
have  read  the  Sugar  Act  of  1937  and  know  that  the 
324a  beet  sugar  provisions  are  for  the  benefit  of  farmers, 
laborers  and  others  who  comply  with  the  regulations 
of  the  Secretary;  they  know  that  benefit  payments  go  to 
those  who  comply;  that  the  price  of  sugar  would  be  higher 
if  less  sugar  is  produced;  that  everyone  would  benefit  if 
production  were  curtailed. 

Union  Sugar  directors  were  confronted  with  processing 
more  beets  with  more  sugar  in  1940  than  in  1939.  Union 
Sugar’s  1940  production  would  have'been  665,000  bags  or 
3  per  cent  more  than  1939  production.  Union  Sugar,  there¬ 
fore,  joined  those  that  produced  less  in  1939;  closed  its  Stef- 
fins  house,  sold  molasses  for  non-sugar  purposes  and  pro¬ 
duced  an  amount  of  8.6  per  cent  less  than  in  1939  and  almost 
the  exact  amount  of  its  1940  quota. 

If  all  had  followed  this  orderly  course  and  had  not  inter¬ 
fered  with  nature  we  would  be  on  the  wTay  towards  wiping 
out  surpluses  and  the  Sugar  Division  would  not  now  be 
deluged  with  protests  from  growers. 

Union  Sugar  Company  contends  that  no  formula  will 
meet  the  situation  for  those  who  violate  the  spirit  of  the 
Sugar  Act,  and  that  every  case  must  stand  on  its  own  merits. 
If  allotments  remain  static  by  law,  so  must  production  by 
voluntary  action  of  the  processors.  Those  who  violate  must 
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be  penalized ;  those  who  comply  must  be  rewarded.  Every 
formula  presented  penalizes  those  who  complied  and 

325  rewards  those  who  violated. 

Bv  wav  of  going  into  a  few  statistics,  out  of  the 
twenty-two  beet  sugar  companies,  twelve  are  single  unit 
processing  companies.  The  aggregate  production  of  the 
twelve  single  unit  processing  companies  for  the  year  1940 
was  3,252,711  bags  of  sugar.  In  1939  the  same  twelve  single 
unit  companies  produced  3,147,335  bags  of  sugar.  The  in¬ 
crease  in  1940  over  1939  amounted  to  only  95,112  bags  of 
sugar,  or  3.02  per  cent. 

It  is  significant  to  note  that  the  net  increased  production 
for  all  companies  in  1940  was  2,511,445.  Thus,  the  twelve 
single  unit  operating  companies  contributed  less  than  4  per 
cent  to  the  total  increase. 

The  nine  multiple  unit  companies  produced  in  1940  31,- 
525,494  bags  of  sugar,  compared  to  29,119,316  in  addition 
for  an  increase  2,406,178,  or  8.26. 

At  this  point  it  is  interesting  to  note  that  Los  Alamitos, 
whose  entire  production  is  processed  by  Holly  Sugar  Com¬ 
pany,  produced  in  1940,  350,000  bags  compared  to  247,927 
in  1939  for  an  increase  112,023  bags,  or  41  per  cent. 

It  is  interesting  to-  observe  that  Holly  Sugar  Company, 
notwithstanding  the  full  realization  that  the  beet  sugar  in¬ 
dustry  is  regulated,  both  as  to  production  and  more  par¬ 
ticularly  as  to  allotted  sugar,  nevertheless,  disregard- 

326  ing  the  equitable  rules  that  since  the  total  allotment 
by  the  Act,  and  powers  given  thereunder  to  the  Sec¬ 
retary  of  Agriculture,  would  remain  static,  produced  in 
1940  the  largest  number  of  bags  in  the  history  of  the  com¬ 
pany.  Its  increased  production  over  the  preceding  year, 
which  was  the  second  highest  in  its  history,  was  854,806 
bags. 

Great  Western  increased  its  1940  production  1,016,284 
over  1939. 

Thus,  out  of  a  net  increase  of  2,512,553  bags,  two  com¬ 
panies  out  of  the  twenty-three,  therefore,  contributed  1,9S0,- 
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280  bags.  However,  in  all,  thirteen  companies  increased 
their  production  3,092,836,  and  nine  companies  decreased 
their  production  580,283,  thus  giving  the  above  net  figure. 

In  the  case  of  Union  Sugar  Company,  it  stands  unique 
in  that  it  voluntarily  decreased  its  production  during  the 
year  1940,  endeavoring  to  cooperate  and  enter  into  the 
spirit  of  allotments.  Union  Sugar  Company,  notwithstand¬ 
ing  the  fact  that  it  sliced  the  same  number  of  tons  of  beets 
as  in  1939  and  which  tons  of  beets  contained  40-100  of  1  per 
cent  more  sugar  than  in  1939,  decreased  its  production 
55,813  bags,  or  8.6  per  cent.  It  could  have,  however,  pro¬ 
duced  with  the  tonnage  sliced  665,000  bags  or  an  increase 
of  3  per  cent  over  last  year’s  production. 

327  If  all  the  companies  had  reduced  their  production 
to  the  same  extent,  towit,  8.6  per  cent,  there  would 
have  been  a  reduction  of  2,824,562  bags,  and  the  total  pro¬ 
duction  for  the  year  1940  would  have  been  30,015,004  bags 
instead  of  35,351,711  bags  or  a  difference  of  5,336,707.  If 
there  had  been  this  spirit  of  reduction  manifested  we  would 
not  be  here  today  fighting  over  allotments  because  we  would 
have  solved  our  owm  problems  within  ourselves. 

It  cannot  be  argued  that  an  increase  was  necessary  or 
inevitable  because,  if  we  refresh  our  memories,  just  a  year 
ago  we  wrere  subjected,  as  is  the  case  today,  to  acreage 
allotments  but  the  acreage  allotments  late  in  the  winter 
were  removed  on  the  plea  of  the  processors,  namely,  that 
drought  had  stricken  the  mountain  and  mid  western  areas 
and  floods  had  invaded  California.  As  a  result  it  would 
seem  a  wholesale  scrambling  for  acreage  took  place,  with 
the  result  that  the  consequences  were  the  greatest  produc¬ 
tion  in  the  history  of  the  industry.  If  we  had  permitted 
nature  to  run  its  course  our  troubles  would  have  been  over 
and  it  is  significant  to  note  that  even  today  beets  grown 
on  some  of  this  acreage  highly  sought  after  are  still  in 
ground  and  also  there  are  those  who  are  still  extracting 
sugar  from  molasses.  In  the  case  of  Union  Sugar  Company, 
it  did  not  deem  it  advisable  to  extract  the  last  ounce  of 
sugar  from  molasses  and  I  might  say  that  if  the 
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328  others  in  a  position  to  work  their  molasses  had  not 
extracted  the  sugar  therefrom  they  not  only  would 

have  processed  3,000,000  less  bags  of  sugar,  but  would  have 
satisfied  a  crying  market  for  molasses. 

In  observing  table  5  submitted  by  Mr.  Cottrell  of  Amal¬ 
gamated,  by  coincidence  of  figures,  Union  Sugar  Company 
received  the  second  largest  cut  in  the  proposed  ’41  market¬ 
ing  allotment  compared  to  1940.  The  largest  cut  was  given 
to  Layton,  amounting  to  17.4  per  cent.  In  the  case  of  Union 
Sugar,  its  cut  amounts  to  16.7  per  cent  and  following  Union 
Sugar  is  Paulding,  with  16.3  per  cent  cut.  All  other  com¬ 
panies  either  show  a  decrease  of  less  than  9  per  cent,  and 
in  the  case  of  twelve  companies,  increases  ranging  from  a 
fraction  of  1  per  cent  to  33.4  per  cent.  In  eleven  of  the 
twelve  companies  who  show  an  increased  1941  marketing 
allotment,  they  likewise  showed  an  increased  production. 
One  must  of  necessity  conclude  that  by  disregarding  com¬ 
pletely  the  spirit  of  marketing  allotments  and  by  increasing 
yearly  sugar  production,  that  the  violator  is  to  be  rewarded 
and  those  who  observed  the  spirit  are  to  be  penalized  by 
the  transgressions  of  their  colleagues. 

It  follows  that  if  those  who  yearly  increase  their  produc¬ 
tion  are  to  be  rewarded  by  an  increased  allotment,  and 
since  the  allotment  remains  static,  then  only  one  thing 

329  can  happen  and  that  is  that  those  who  do  observe 
i  the  rules  will  receive  smaller  and  smaller  allotments 

yearly,  eventually  arriving  at  the  irreducible  minimum 
where  profitable  operations  can  no  longer  be  maintained. 

Surely  the  Act  of  1937  and  the  powers  delegated  there¬ 
under  to  the  Secretary  of  Agriculture  were  neither  intended 
nor  designed  to  drive  certain  processors  out  of  business  by 
permitting  those  whose  pocketbooks  could  best  afford  the 
extra  charge  of  mounting  surpluses  to  weather  the  storm 
until  such  time  as  other  processors  observing  the  law  would 
be  eliminated. 

The  hue  and  cry  of  the  last  few  years  has  been  the  ever- 
increasing  surpluses.  Surely  surpluses  cannot  be  reduced 
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in  production  is  increased  and  allotments  remain  static. 
In  1939  relief  was  given  to  the  processors  when  allotments 
were  removed  and  the  record  shows  as  of  the  1st  of  Janu¬ 
ary,  1940,  effective  inventories  were  considerably  less  than 
the  static  allotment  figure.  However,  today  we  have  heard 
how  important  effective  inventories  must  be  considered  in 
the  granting  of  allotments.  Of  course  the  effective  inven¬ 
tories  of  today  are  only  such  because  of  the  increased  vol¬ 
untary  production  on  the  part  of  the  processors  during  the 
vear  1940.  They  have  no  one  to  blame  but  themselves  and 
therefore  Union  Sugar  contends  that  little  consideration 
should  be  given  to  effective  inventories, — much  less 

330  over-production. 

In  the  case  of  Union  Sugar,  it  sincerely,  genuinely 
and  honestly  desired  to  reduce  its  surpluses,  realizing  fully 
that  we  were  in  a  period  of  limited  production  and  allot¬ 
ments,  and  in  order  to  reduce  surpluses  perforce  it  was  nec¬ 
essary  to  reduce  production.  Union  Sugar  Company  was 
not  desirous  of  forever  carrying  surpluses  and  the  only 
way  that  inroads  could  be  made  into  carry-over  surpluses 
would  be  to  reduce  production  and  retain  a  constant  market¬ 
ing  allotment.  However,  the  plans  so  far  proposed  would 
not  in  the  slightest  permit  the  cutting  into  surpluses  by  re¬ 
duction  of  production  because  those  whose  productions  have 
increased  are  crying  for  a  greater  marketing  allotment. 

Union  Sugar  Company  does  not  propose  to  be  penalized 
because  of  the  overt  acts  of  its  confreres.  It  would  seem, 
however,  that  according  to  table  5,  Union  Sugar  Company 
would  not  only  be  penalized  because  of  its  honest  attempts, 
but,  more  so  than  twenty-one  other  companies.  It  has  al¬ 
ways  been  my  belief  that  he  who  seeks  equity  must  do 
equity.  Union  Sugar  Company  is  not  in  a  position  to  offer 
a  formula  or  a  solution.  It  contends  that  the  ultimate  al¬ 
lotments  should  rest  in  the  hands  and  in  the  sound  judgment 
and  discretion  of  this  body  of  Presiding  Officers  who  should 
judge  each  case  on  its  facts  and  not  apply  a  slide 

331  rule  factor.  Surely  in  our  case  where  we  have  not 
contributed  to  the  increased  production  and  to  the 
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increased  surpluses  we  should  not  be  penalized ;  on  the  con¬ 
trary,  we  feel  that  we  should  be  rewarded  and  thus  permit 
us  to  cut  into  our  surpluses.  This  may  appear  startling,  but 
on  the  other  hand,  it  is  surely  consistent  and  logical  with 
the  sound  operation  of  an  Act  which  is  designed  to  control 
and  regulate  our  industry.  To  those  who  attempt  to  obey 
the  law  should  go  the  reward  and  to  those  who  violate  the 
law  should  go  the  penalties. 

332  By  Presiding  Officer  Shields: 

Q.  I  wonder  if  you  would  state  for  the  purpose  of  the 
record,  the  companies  that  are  single  unit  companies  that 
you  have  used  in  your  calculations  ?  A.  Yes.  I  will  read 
them  off  of  here,  and  if  I  make  a  mistake,  I  wish  someone 
would  correct  me.  Central,  Franklin,  Garden,  Isabella,  Lay- 
ton,  Menominee,  Monitor,  National,  Ohio,  Paulding,  Rock 
County,  Superior,  and  Union. 

I  may  have  omitted  one,  because  I  was  not  quite  familiar 
with  its  operation,  such  as  has  been  mentioned  by  others 
here,  but  that  in  substance  gives  those  that  I  computed. 

Q.  Is  your  company  owned  or  controlled  in  any  way  by  a 
multiple  company  also  on  the  list?  A.  No.  We  have  122,- 
000  shares  outstanding  owned  by  some  739  stockholders,  so 
it  is  pretty  well  spread  around. 

Q.  So  far  as  you  know,  there  is  no  identity  in  stock  own¬ 
ership?  A.  In  direct  answer  to  that,  absolutely  none. 

Q.  That  is  as  to  whether  a  company  owns  or  controls  your 
company,  a  multiple  company  owns  or  controls  your  single 
unit  company. 

The  second  question  is,  do  you  know  whether  there  is 
any  identity  of  stock  interest  between  your  company  and 
another  company,  such  as  that  yours  could  be  con- 

333  trolled  that  way?  A.  I  can  state  definitely  no. 

By  Presiding  Officer  Nicholson: 

Q.  Does  your  proposal  sum  up  to  this  situation,  that  pos¬ 
sibly  some  generalized  formula  could  be  employed,  but  that 
special  consideration  be  given  to  those  cases  that  happen 
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to  be  unique  and  appeal  to  require  some  special  considera¬ 
tion?  A.  Yes,  I  think  that  is  quite  possible.  This  morning, 
if  I  may  digress  for  just  a  moment  by  way  of  trying  to  an¬ 
swer  that  question,  this  morning  emphasis  was  laid  by  some 
that  in  case  of  certain  companies,  there  had  been  rather  an 
increased  production.  I  think,  in  looking  over  the  Govern¬ 
ment’s  exhibits,  that  seventeen  out  of  these  companies  did 
increase  their  production  substantially  the  last  three  years 
of  that  six  year  period,  so  that  I  don’t  think  any  single  com¬ 
pany  need  stand  the  charge  of  having  increased  its  produc¬ 
tion  unnecessarily  during  the  last  three  years. 

As  a  matter  of  fact,  a  rough  analysis  of  the  chart  would 
show  that  the  only  company  who  has  had  a  degree  of  uni¬ 
formity  in  its  production  over  the  six  year  period,  I  am 
speaking  about  the  larger  companies,  would  be  Great  West¬ 
ern,  and  in  the  case  of  the  other  companies,  there  is  an 
absolute  upward  line  there  starting  from  1935,  and  unbroken 
up  to  1940,  for  in  practically  all  instances,  except  with 
334  very  minor  exceptions,  we  find  that  the  1940  produc¬ 
tion  is  the  greatest  in  the  case  of  most  of  those  seven¬ 
teen  companies  enumerated. 

So,  therefore,  getting  back  to  the  answer  to  your  question, 
if  we  are  going  to  do  that,  take  a  certain  group  of  companies 
that  have  increased  arbitrarily,  as  it  were,  perforce  some 
sort  of  a  factor  has  to  be  arrived  at  to  control  that.  Where¬ 
as,  on  the  other  hand,  those  who  have  remained  constant, 
who  have  had  some  degree  of  uniformity  or  who  have  vol¬ 
untarily  curtailed,  should  of  necessity  be  given  special  con¬ 
sideration. 

You  take  in  our  particular  case,  all  these  different  for¬ 
mulae  that  have  been  presented,  there  just  hasn’t  been  the 
slightest  thought  given  to  the  fact  that  we  could  have  had 
another  75,000  bags  surplus  there,  but  these  factors  have 
been  applied  in  just  an  arbitrary  way,  no  consideration 
given.  As  a  matter  of  fact,  we  should  not  be  given  a  per¬ 
centage  consideration.  We  should  actually  be  given  a  full 
consideration  for  that  75,000  bags  that  we  didn’t  produce, 
for  the  simple  reason  we  made  an  attempt  to  cut  down  on 
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the  surplus  and  are  in  no  way  guilty  of  this  tremendous 
surplus  that  we  have  now  upon  us  in  the  industry. 

By  Presiding  Officer  Bagwell : 

Q*  There  are  none  of  the  proposals  that  have  been  of¬ 
fered  here  that  vou  would  subscribe  to?  A.  No.  For 
* 

335  example,  we  had  581,200  and  some  odd  bags  allotted 
;  to  us  for  1940,  and  in  every  formula  that  I  have  seen, 

we  have  got  anywhere  from  85,000  bags  to  120,000  bags  cut. 
I  think  you  will  find  that  in  practically  every  instance,  our 
cut  has  been  about  the  severest  given. 

By  Presiding  Officer  Nicholson : 

Q.  You  made  certain  comparisons  between  1939  and  1940 
with  respect  to  increasing  production.  A.  That’s  right. 

Q.  Is  that  not  a  rather  short  basis  on  which  to  make 
comparisons,  when  the  statute  says  that  we  should  give 
consideration  to  the  history  of  past  marketings?  A.  The 
reason  that  that  comparison  was  made  was  because  last  year 
at  this  time  and  immediately  preceding,  in  the  fall,  when 
the  marketing  allotments  were  removed,  they  more  or  less 
served  as  a  clearing  house  to  dispose  of  large  quantities  of 
sugar,  and  the  fact  presented  itself  a  year  ago  that  effective 
inventories  were  less  than  the  production,  which  is  just 
the  reverse  this  year,  so,  therefore,  when  we  come  to  make 
the  comparison  of  1939  and  1940,  I  make  it  on  the  theory 
that  not  withstanding  possibly  higher  yields  in  certain 
areas,  the  bulk  of  the  sugar  that  is  manufactured  is  manu¬ 
factured  by  those  companies  who  have  Steffins  process,  or 
otherwise,  to  extract  additional  sugar  from  molasses,  and 
notwithstanding  the  fact  that  we  cannot  control  na- 

336  ture,  we  can  control  the  manufacturing  of  sugar. 

Q.  Wasn’t  that  particular  policy  adopted  in  the 
light  of  financial  reasons  that  might  flow  from  it?  A.  In 
our  case? 

Q.  Yes.  A.  In  that  connection,  for  fear  of  being  the  well 
known  hypocrite,  there  were  two  considerations  given  to 
that.  Naturally,  financial  consideration  was  given,  but,  on 
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the  other  hand,  a  definite  realization  of  the  surplus  situa¬ 
tion  was  given  great  cognizance.  If  you  care,  I  might  go 
into  this  history  a  little  bit. 

I  think  it  was  about  last  July  when  Doctor  Bernhardt 
was  out  on  the  Coast,  at  which  time  I  had  an  occasion  to 
talk  with  him,  and  we  were  discussing  problems  such  as  this. 
Later  on,  my  associate,  Mr.  Preisker,  about  a  month  or  so 
later  was  in  Washington,  at  which  time  a  resumption  of 
the  discussions  took  place,  which  resumption  was  simply 
this. 

Could  it  be  possible  to  amend  the  1937  Act  so  that  those 
who  voluntarily  eliminated  their  Steffins  house  operations 
and  sold  their  molasses  to  industry  other  than  for  purposes 
of  making  sugar,  be  given  credit  for  it? 

I  might  say  that  the  collaboration  of  Doctor  Bernhardt ’s 
office  with  that  of  one  of  our  Senators  went  to  such  an  ex¬ 
tent  that  an  amendment  was  even  printed,  but  everyone 
knows  that  the  1937  Act  was  rushed  through  at  the 
337  last  minute  and  no  amendments  were  permitted 
whatsoever,  so,  therefore,  naturally  there  wasn’t  the 
attempt  on  the  floor  made,  but  I  do  cite  that  to  show  that 
as  early  as  six  or  seven  months  ago,  we  were  attempting  to 
gain  recognition  of  the  fact  of  not  operating  a  Steffins  house. 

By  Presiding  Officer  Nicholson : 

Q.  Is  this  a  correct  statement  of  your  position,  that  those 
who  increased  their  production  in  1940  over  1939  have  con¬ 
tributed  in  large  degree  to  the  existing  surplus,  and  that 
those  who  have  reduced  their  production  have  done  just 
the  converse,  and  that  consequently  some  recognition  should 
somehow  be  given  to  those  things  in  any  concluding  answers 
that  may  be  written?  A.  Precisely. 

Q.  Would  your  position  with  respect  to  that  same  process 
be  altered  if  we  were  to  say  1939  is  a  short  space,  but  if 
we  go  back  and  take  the  entire  period  for  which  this  Act 
has  been  operated,  antedating  1940,  1938  and  1937  only, 
that  the  principle  would  still  be  operative?  A.  I  think  so, 
because,  as  I  stated  before,  there  has  been  an  upward  curve 
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in  the  production  of  all  companies,  so  the  same  rule  would 
apply  all  the  way  through. 

Q.  When  you  used  the  word  “violator”,  you  didn’t  mean 
violator  in  the  sense  of —  A.  Not  violating  the  law,  no, 
just  a  figure  of  speech. 

338  Q.  An  outright  violation  in  the  terms  of  the  Sugar 
Act?  A.  It  w~as  a  figure  of  speech.  In  fact,  nothing 
was  intended  personally  that  I  have  said  today. 

Presiding  Officer  Bagwell :  Are  there  any  questions  from 
the  floor? 

That  appears  to  be  all,  Mr.  Tognazzini. 

Mr.  Tognazzini :  Thank  you. 

(Witness  excused.) 

Mr.  Edward  C.  Bostock:  Mr.  Bagwell. 

Presiding  Officer  Bagwell :  Mr.  Bostock  ? 

Mr.  Bostock:  May  I  make  a  short  statement  for  the 
record  ? 

Presiding  Officer  Bagwell :  Yes.  Suppose  you  come  for¬ 
ward  and  be  sworn. 


Edward  C.  Bostock,  called  as  a  witness  herein,  being 
first  duly  sworn,  testified  as  follows: 

My  name  is  Edward  C.  Bostock,  from  the  Michigan  Sugar 
Company. 

The  Sugar  Act  of  1937  as  extended  provides  for  acreage 
allotments  to  control  the  production  of  sugar  from  sugar 
beets  and  for  marketing  allotments  to  regulate  the  sale  of 
sugar.  Acreage  allotments  have  been  made  for  the  year 
1941,  calling  for  a  substantial  reduction  in  acreage,  the 
purpose  being  to  commence  the  process  of  bringing 
339  production  in  closer  harmony  with  consumption. 

Marketing  allotments  have  now  become  necessary, 
not  only  on  account  of  an  excess  quantity  of  sugar  avail¬ 
able  for  sale,  but  because  of  the  attitude  of  the  owners  of 
sugar  stocks  toward  the  market. 
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While  it  is  recognized  by  everyone  that  the  total  amount 
of  available  sugar  on  January  1st,  1941  cannot  be  sold  this 
year  under  the  marketing  allotments  plan,  nevertheless  it 
is  hoped  by  each  company  that  a  formula  can  be  found  that 
will  not  penalize  it  for  conditions  considered  to  be  peculiar 
to  its  particular  case.  The  reasons  advanced  for  special 
consideration  are  in  many  cases  contradictory  to  one  an¬ 
other,  and  in  any  case  their  virtue,  or  otherwise,  depends 
on  the  starting  point  or  the  particular  philosophy  or  theory 
under  which  the  consideration  is  sought. 

Some  of  these  small  companies  have  pleaded  their  size 
as  a  reason  for  being  allowed  to  sell  a  larger  proportion 
of  sugar  than  larger  companies.  Actually,  the  burden 
of  a  carry-over  would  be  in  proportion  to  the  percentage 
of  sugars  that  could  not  be  sold,  and  the  financial  ability 
of  the  company  to  have  its  working  capital  tied  up  in  in¬ 
ventory. 

Other  companies  have  pleaded  steady  production  and 
marketing  as  a  reason  for  special  consideration.  In  one 
case  the  inference  is  that  an  advanced  sales  policy  that 
prompted  a  disposal  of  sugars  in  an  opportune  time 

340  would  result  in  a  penalty  if  that  company’s  inventory 
were  used  as  a  factor  in  determining  its  marketing 

allotment. 

The  theory  has  also  been  advanced  that  the  history  of 
each  company  should  be  considered  in  arriving  at  a  correct 
decision.  This  theory  is  enticing,  but  I  believe  it  is  en¬ 
tirely  impractical  under  the  peculiar  situation  now 

341  existing. 

The  fact  is  that  an  excess  supply  of  sugar  has  ac¬ 
cumulated  under  the  administration  of  the  Act,  and  during 
the  past  two  years  under  partial  control.  No  matter  what 
formula  is  adopted,  the  present  holdings  of  sugar  must 
be  allowed  to  be  disposed  of  as  quickly  as  it  is  feasible  to 
do  so.  The  best  formula,  I  believe,  is  one  which  will  balance 
the  three  factors  of  sugars  on  hand  January  1st,  1941,  re¬ 
cent  marketings,  and  recent  productions. 
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I  favor  the  principles  laid  down  in  the  formula  suggested 
by  Mr.  Roy  Cottrell,  but  would  suggest  the  use  of  the  two 
most  recent  years  in  marketings  and  productions,  so  that 
the  formula  would  read  effective  inventory  January  1st, 
1941,  one-third  weight,  average  two  years  marketings,  1939 
and  1940,  one-third  weight,  average  two  years  productions, 
1939  and  1940,  one-third  weight. 

The  Michigan  Sugar  Company  does  not  ask  for  any  spe¬ 
cial  consideration,  but  for  a  formula  that  will  recognize  ex¬ 
isting  conditions  and  tend  to  equalize  the  inequalities  that 
are  bound  to  arise  from  different  conditions  and  the  varying 
abilities  of  managements. 

I  w^ould  also  like  to  add  to  the  record  that  I  wish  to  re¬ 
serve  the  right  to  object  to  the  1939  marketing  allotments. 

By  Presiding  Officer  Nicholson : 

Q.  By  objecting  to  1939  marketing  allotments,  you 
342  mean  the  formula  which  was  applied  in  connection 
with  those  allotments?  A.  Yes,  sir,  that  is  correct. 

Presiding  Officer  Bagwell:  Are  there  any  questions  you 
would  like  to  ask  of  Mr.  Bostock? 

By  Presiding  Officer  Nicholson : 

Q.  In  your  judgment,  Mr.  Bostock,  is  the  effective  inven¬ 
tory  concept  related  to  the  clause  of  the  Act  which  refers  to 
the  ability  to  market?  A.  I  believe  it  is,  and  I  will  give  you 
an  example  of  how  I  think  it  is  related.  We  are  all  aware 
of  the  fact  that  two  years  ago,  and  then  another  period  in 
1939,  the  market  was  disturbed  by  an  excess  amount  of 
sugar  being  forced  on  it.  In  such  cases  as  that,  it  would 
tend  to  markedly  reduce  the  inventories  of  companies  sell¬ 
ing  excess  quantities  and  increase  their  sales,  so  that  when 
a  formula  is  arrived  at  that  takes  into  consideration  pro¬ 
duction  and  marketings,  such  companies  would  receive  an 
undue  benefit,  unless  the  counteracting  factor  of  decreased 
inventories  is  included. 

I  would  not  advocate  penalizing  companies  that  sold  an 
excess,  but  I  think  to  leave  out  the  factor  of  inventories 
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would  tend  to  enhance  and  give  them  a  benefit  from  the 
use  of  marketings  in  such  year. 

Presiding  Officer  Bagwell:  That  seems  to  be  all, 

343  Mr.  Bostock. 

Mr.  Preisker:  I  wanted  to  ask  a  question,  but  I 
don ’t  know  if  my  voice  will  permit  it.  I  think  I  will  let  it  go. 

Presiding  Officer  Bagwell :  Just  try  a  glass  of  water  and 
ask  again,  Mr.  Preisker.  We  have  time. 

Mr.  Preisker:  What  I  wanted  to  ask  was,  don’t  you 
think  some  consideration  should  be  given  to  those  that  vol¬ 
untarily  reduce  their  production? 

Mr.  Bostock:  My  own  personal  belief  is  that  too  much 
fear  and  too  much  importance  has  been  attached  to  the 
method  by  which  we  get  rid  of  excess  inventories.  The 
whole  trade  will  be  benefited,  the  whole  sugar  business  will 
be  benefited  by  getting  rid  of  the  excess  as  quickly  as  pos¬ 
sible,  and  if  we  make  this  thing  so  technical  that  we  have 
to  go  back  into  ancient  history  and  compile  all  the  varying 
little  things  that  happened  to  the  different  companies  before 
we  arrive  at  a  conclusion,  I  don’t  think  we  will  ever  get  the 
job  done. 

On  your  specific  point,  I  believe  there  will  be  some  in¬ 
equalities,  and  I  think,  incidentally,  that  our  company  will 
suffer  some,  but  we  would  rather  suffer  those  inequalities 
and  get  the  excess  out  of  the  way  and  go  on  with  business, 
than  we  would  be  to  be  too  technical  about  it,  because  I 
think  we  have  got  to  assume  that  what  everyone  has  done 
under  the  Act  and  under  the  administration  has  been 

344  in  his  best  judgment  what  he  ought  to  do,  and  if  the 
Sugar  Section  has  allowed  it  to  happen,  that  is  done 

and  in  the  past. 

Presiding  Officer  Bagwell:  Any  other  questions? 

(No  response.) 

Presiding  Officer  Bagwell:  I  guess  that’s  all.  Thank 
you. 

(Witness  excused.) 
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Mr.  Patch:  I  should  like  to  make  a  statement,  Mr.  Bag- 
well. 

Presiding  Officer  Bagwell :  Yes,  Mr.  Patch,  come  up  here 
and  be  sworn. 


Gifford  Patch,  Jr.,  called  as  a  witness,  being  first  duly 
sworn,  testified  as  follows : 

Mr.  Patch :  My  name  is  Gifford  Patch,  Jr.,  East  Lansing, 
Michigan,  appearing  for  Mt.  Clemens  Sugar  Beet  Growers 
Association,  Mt.  Clemens,  Michigan. 

Last  year,  the  Mt.  Clemens  Sugar  Beet  Growers  Associa¬ 
tion  made  application  for  a  sugar  marketing  allotment.  An 
allotment  was  granted  to  the  plant  of  134,144  bags.  The 
Beet  Growers  Association  became  the  beneficiaries  of  a  resi¬ 
dual  allotment  over  the  effective  inventory  of  January  1st, 

1940,  which  amounted  to  8,000  bags. 

Knowing  the  situation,  the  growers  organization 
345  attempted  to  contract  the  acreage  and  get  it  planted, 
which  would  about  produce  that  allotment,  as  w*e 
were  cognizant  of  the  fact  that  if  we  produced  a  carry-over, 
we  would  have  difficulty  in  financing  it  and  paying  the 
growers.  So  there  were  8,143  acres  contracted. 

We  ran  into  floods  and  extremely  bad  weather  conditions. 
There  were  5,866.57  acres  planted,  and  finally  there  were 
4,884.65  acres  harvested. 

The  Growers  Association  is  attempting  to  maintain  their 
acreage  about  in  proportion  to  their  marketing  allotment, 
but  it  is  letting  itself  in  for  this  situation.  The  allotment 
for  1941,  based  upon  the  effective  inventory  of  January  1st, 

1941,  or  based  upon  the  production  for  1940,  takes  into  con¬ 
sideration  that  low  production,  and  we  will  be  bound  to  get 
a  lower  marketing  allotment  than  we  think  we  deserve,  so 
we  desire  that  those  conditions  over  which  the  Association 
had  no  control  be  taken  into  consideration  in  the  making 
of  marketing  allotments. 

There  has  been  discussed  here,  in  connection  with  single 
unit  plants,  the  desirability  of  giving  them  some  considera- 
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tion  in  making  market  allotments.  I  think  that  the  single 
unit  plant  is  more  vulnerable  than  the  multiple  unit  plants, 
and  as  such  is  entitled  to  some  consideration,  and  in  the 
case  of  the  Mt.  Clemens  Sugar  Beet  Growers  Association, 
it  would  have  a  direct  influence  upon  the  return  to 

346  the  growers.  By  that  I  mean  the  initial  payment,  by 
reason  of  the  fact  that  this  year  there  was  only  8,000 

bags  available  for  sale  during  the  campaign  up  to  the  1st 
of  January  in  accordance  with  the  allotment.  The  growers 
in  that  area  received  four  dollars  a  ton  while  the  growers 
in  other  parts  of  Michigan  received  five  dollars  a  ton.  We 
would  have  something  of  that  situation  if  we  had  to  carry 
over  inventory  from  year  to  year. 

I  should  add  that  the  Growers  Association  perhaps,  as 
you  would  say,  isn’t  adequately  financed,  but  that  is  due 
to  banking  arrangements. 

By  Presiding  Officer  Nicholson : 

Q.  Who  is  the  owner  of  this  place  where  your  plant  is? 
A.  James  E.  Davidson  told  me  he  has  the  deed  to  the  plant 
at  this  time. 

Q.  Who  leases  the  plant?  A.  The  Mt.  Clemens  Sugar 
Beet  Growers  Association. 

Q.  And  who  operates  the  plant?  A.  The  Southeastern 
Sugar  Company.  We  have  a  contract  whereby  they  operate 
the  plant  and  act  as  our  agents  in  the  sale  of  sugar. 

Q.  To  whom  should  the  allotment  be  made  in  this  particu¬ 
lar  case?  A.  The  Mt.  Clemens  Sugar  Beet  Growers  As¬ 
sociation. 

Q.  They  are  the  owners  of  the  sugar  and  the  mar- 

347  keters  of  the  sugar?  A.  That’s  right. 

Q.  And  the  Southeastern  is  acting  only  in  an 
agency  capacity?  A.  That’s  right. 

Q.  And  the  Mt.  Clemens  Beet  Growers  Association  claims 
rights  in  succession  to  the  history  antedating  their  opera¬ 
tion  of  the  plant?  A.  Previously  operated  by  the  North¬ 
eastern  Sugar  Company,  they  do. 
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Q.  And  the  growers  now  are  the  identical  growers?  A. 
That’s  right. 

Q.  The  same  group  of  growlers?  A.  That’s  right,  the 
same  group  of  growers. 

Presiding  Officer  Bagwell:  Are  there  any  questions  that 
anyone  would  like  to  ask  Mr.  Patch? 

(No  response.) 

Presiding  Officer  Bagwell:  That  seems  to  be  all.  Have 
you  something,  Mr.  Carey? 

Bv  Reginald  Carey : 

Q.  In  your  opinion,  would  any  formula  that  you  have 
thought  of,  or  that  has  been  presented  apply  to  your  sit¬ 
uation?  A.  I  haven’t  worked  any  of  them  out  for  this 
reason,  that  if  you  are  speaking  of  small  operations  and 
small  plants,  we  are  the  smallest  one  here,  I  think. 
348  Presiding  Officer  Bagwell:  That’s  all. 

(Witness  excused.) 

Presiding  Officer  Bagwell :  I  will  ask  the  next  witness  to 
come  forward. 

Mr.  Kemp:  Mr.  Bagwell,  may  I  have  the  privilege  at 
this  time  of  recalling  Mr.  Benidt? 

Presiding  Officer  Bagwell:  Yes,  Mr.  Benidt,  will  you  take 
the  stand  again. 


B.  H.  Benidt,  recalled  as  a  witness,  being  previously  duly 
sworn,  testified  further  as  follows : 

By  Mr.  Kemp: 

Q.  Mr.  Benidt,  as  the  head  of  the  Sugar  Beet  Section  of 
the  Sugar  Division  of  the  Department,  do  you  have  in  your 
possession  figures  for  a  number  of  years  on  the  planted 
acreage  of  each  company?  A.  Yes. 

Q.  What  years  do  those  figures  cover?  A.  A  short  time 
ago  a  request  was  sent  to  all  of  the  sugar  beet  companies 
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asking  them  to  submit  their  planted  acreage  figures  by 
counties  or  by  factory  districts,  broken  down  by  counties, 
for  the  years  1931  through  1940.  Those  were  received  from 
all  companies  now  operating,  and  I  have  those. 

349  Q.  For  what  years,  sir?  A.  1931  through  1940. 

Q.  Have  you  got  conveniently  arranged,  so  that 

the  same  might  be  introduced  as  an  exhibit,  a  page  or  table 
showing  the  planted  acreage  of  each  company  for  the  years 
1931  to  date,  or  could  you  read  those  figures  into  the  rec¬ 
ord?  A.  Well,  it  so  happens  that  the  company  reports  as 
such  are  left  in  Washington.  We  didn’t  bring  them  along. 
We  have  a  large  table  with  us  in  which  we  have  these  acre¬ 
age  figures  broken  down  by  counties,  but  it  is  in  such  shape 
that  it  would  take  us,  I  would  guess,  to  put  them  together 
to  get  totals  for  each  company,  several  hours  now. 

Q.  You  could,  however,  immediately  on  returning  to 
Washington,  prepare  as  an  exhibit  the  planted  acreage  of 
each  company  for  the  years  1931  to  1940,  that  would  be 
possible  from  the  figures  in  your  possession? 

350  A.  Yes,  that  is  correct,  we  could.  There  is  a  little 
question  in  my  mind,  however,  as  to  just  what  fig¬ 
ures  might  be  put  on  that  table. 

I  have  in  mind  the  fact  that  there  were  some  corrections 
made  by  the  companies  themselves  after  the  first  submis¬ 
sion  of  the  figures,  and  there  were  also  a  few  changes  made 
by  the  Department  without  having  received  them  from  the 
companies. 

Now,  I  can  prepare  a  table  that  would  give  the  figures  in 
total  by  companies  that  were  used  to  determine  1941  acre¬ 
age  allotments  totals. 

By  Mr.  Kemp: 

Q.  For  those  years?  A.  That  is  correct,  or  I  could  pre¬ 
pare  a  table  based  upon  the  original  company  reports,  un¬ 
revised. 

Mr.  Kemp:  Mr.  Bagwell,  in  view  of  the  fact  that  it 
would  take  some  time  for  Mr.  Benidt  to  prepare  those  fig- 
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ures,  and  certainly  some  time  to  read  them  into  the  record, 
1  would  like  to  ask  that  it  be  stipulated  and  understood  that 
Mr.  Benidt  may  file  as  an  exhibit  in  this  proceeding  the  list 
of  planted  acreage  totals  for  each  company  in  the  industry 
for  the  years  1931  to  date,  as  used  by  the  Department  in 
its  recent  allotment  of  acreage. 

Presiding  Officer  Bagwell:  May  I  ask,  Mr.  Kemp,  what 
you  intend  to  use  those  figures  for?  In  the  way  of  a 

351  proposal  ? 

Mr.  Kemp:  Yes,  I  would  be  glad  to  explain  my 
reason  for  that. 

There  has  been  scattered  through  the  day  references, 
important  references  to  recent  increases  in  production,  ex¬ 
planations  occasionally  made  of  circumstances  and  certain 
checks,  occasional  references  to  acreage  planted  in  certain 
years,  and  the  yields. 

It  has  become  an  important  presentation  by  various  wit¬ 
nesses  that  compensation  for  increases  in  production,  com¬ 
pensations  for  decreases  in  production  for  certain  periods, 
should  be  a  consideration  taken  into  account. 

That  can  best  be  understood,  the  significance  of  it  can 
only  be  understood  in  full  with  a  like  understanding  of 
plantings. 

Presiding  Officer  Bagwell:  That  is  agreeable  to  us,  if 
you  people  will  agree  to  it  here.  If  there  is  any  objection, 
why,  we  will  have  to  exclude  them. 

Mr.  Kemp :  May  I  say  also  that  I  think  everybody  in  the 
industry  has  hoped  time  and  again  that  they  would  have 
figures  so  that  they  could  determine  what  other  people  are 
doing.  This  will  be  an  opportunity  to  give  everybody  in 
the  industrv  a  historv. 

«  w 

Presiding  Officer  Shields:  Would  those  tables  also  in¬ 
clude  yields? 

352  Mr.  Kemp:  No,  because  then  you  would  have  to 
get  sugar  content. 

Mr.  Ray :  I  assume  that  it  would  be  subject  to  your  right 
to  check  it  as  to  whether  it  would  be  correct  in  accordance 
with  your  view. 
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Mr.  Kemp:  And  I  would  like  to  ask  Mr.  Benidt  if  the 
Department  would  do  that,  when  you  file  this  exhibit,  would 
you  be  kind  enough  to  send  a  copy  to  each  of  the  companies? 

Presiding  Officer  Bagwell :  Is  there  any  objection  to  the 
proposal  that  Mr.  Kemp  has  just  made  that  all  of  you  agree 
that  when  we  get  back  to  Washington  that  Mr.  Benidt  may 
insert  in  the  record  a  table  showing  the  planted  acreage  by 
companies  from  1931  to  date? 

Those  figures  will  be  prepared  under  the  supervision  of 
Mr.  Benidt,  as  he  just  stated,  and  he  will  supply  each  com¬ 
pany  with  a  copy. 

Mr.  Ray:  May  I  inquire,  Mr.  Benidt,  whether  it  will 
appear  in  broken-down  factory  figures? 

Mr.  Benidt:  No,  in  total  for  each  company.  That  was 
the  request,  and  that  will  be  the  way  the  total  will  be  made 
up. 

Mr.  Hale:  There  is  one  phase  of  this  proposal  that  is 
a  bit  perplexing  to  me,  and  that  is  to  agree  in  advance  to 
an  introduction  of  an  exhibit  which  we  haven’t  seen, 
353  and  on  which  we  have  had  no  opportunity  to  cross 
examine.  It  may  possibly  be  that  the  exhibit  when 
it  is  ultimately  forthcoming  might  appear  erroneous,  or 
might  require  some  explanation  to  some  of  us,  and  if  the 
determinations  are  to  be  predicated  entirely  upon  the  rec¬ 
ord,  and  the  record  to  be  closed  at  the  expiration  of  this 
hearing,  I  don’t  know  how  exactly  that  rebuttal  or  criticism 
will  be  conducted. 

I  don ’t  know  what  the  exhibit  will  show,  or  whether  there 
will  be  any  occasion  for  any  remarks,  but  Mr.  Kemp  was 
asked  yesterday  to  agree  in  advance  to  an  audit,  and  we 
sort  of  had  to  agree  in  advance  to  an  exhibit. 

Presiding  Officer  Bagwell:  Suppose  we  put  it  this  way. 
Suppose  we  leave  the  proposition  as  we  did  the  audit  fig¬ 
ures  yesterday,  that  in  the  event  that  these  figures  are  used 
in  any  way  in  the  proposal  which  the  Presiding  Officers 
make,  and  you  do  not  object  when  the  proposal  is  mailed 
to  you,  that  you  will  thereafter  w^aive  any  objection. 

Mr.  Hale:  That  is  all  right. 
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Presiding  Officer  Bagwell:  Is  that  satisfactory? 

Mr.  Moroney:  I  would  like  to  ask  Mr.  Benidt  some¬ 
thing  before  I  give  my  assent. 

Presiding  Officer  Bagwell :  All  right. 

354  Bv  Mr.  Moronev: 

Q.  Were  those  planted  acres  measured  back  in  1931 
through  1933,  if  they  are  not  measured,  how  reliable 
are  they?  A.  Of  course,  Mr.  Moroney,  I  couldn’t  state 
whether  or  not  all  of  those  plantings  were  measured.  The 
figures  that  we  have  were  submitted  by  the  companies  in 
compliance  with  a  request  to  supply  us  with  planted  acre¬ 
age  data.  My  opinion  is  that  they  are  as  near  as  anyone 
could  determine  to  the  actual  planting. 

Q.  I  take  it  that  you  consider  them  a  good  guess.  They 
are  not  reliable  in  California  as  far  as  our  company  is  con¬ 
cerned,  1931,  1932,  and  back  in  those  years. 

Presiding  Officer  Shields:  Your  company  did  submit, 
however,  figures  in  those  years  which  they  thought  were 
correct. 

Mr.  Moroney:  The  best  guess  they  had,  yes.  How  is 
that? 

Presiding  Officer  Shields:  Your  company  did  submit 
figures  for  those  years  which  it  thought  was  correct,  didn’t 
it? 

Mr.  Moroney :  They  submitted  the  best  figures  available. 

Presiding  Officer  Shields:  They  are  the  figures  on  which 
you  made  payments,  aren’t  they,  and  have  conducted  your 
business  ? 

355 1  Mr.  Moroney:  No.  We  are  talking  about  1931 
and  1932.  That  is  beyond  when  payments  were 

made. 

Presiding  Officer  Shields:  I  don’t  mean  Government 
payments,  I  mean  you  had  some  financial  transactions  with 
respect  to  those  acres,  didn’t  you? 

Mr.  Moroney:  The  reason  I  am  bringing  it  up,  I  don’t 
know  whether  you  are  going  to  submit  evidence  that  is 
guess,  and  I  presume  they  must  have  some  relevancy  to 
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marketing  allotments.  If  it  is  going  to  affect  marketing 
allotments  in  any  way,  we  ought  to  be  sure  that  the  accur¬ 
acy  of  those  merely  historical  acreages  are  correct. 

Presiding  Officer  Bagwell :  Mr.  Moronev,  don’t  you  think 
that  will  be  taken  care  of  by  the  proposal.  I  just  made 
that  statement  that  if  we  should  use  them  in  any  way  in 
the  recommendations,  you  will  have  an  opportunity  to  ob¬ 
ject  to  them  within  the  ten  days’  period  provided  for  by 
the  regulations. 

Mr.  Moronev:  I  can  say  here  right  now  if  they  were 
going  to  be  used  in  affecting  current  marketing  allotments, 
why,  we  would  say  we  would  object  to  the  use  of  them  if 
they  were  not  correct. 

Mr.  Tognazzini :  It  makes  no  difference  to  me  person¬ 
ally  how  far  back  they  go,  but  in  observing  the  Govern¬ 
ment’s  exhibits,  those  three  earlier  ones,  by  Mr. 
356  Benidt,  the  Board  seems  to  take  care  of  a  six-year 
period.  Would  it  be  out  of  order,  perhaps,  to  have 
this  acreage  worked  on  a  six-year  period?  I  merely  offer 
that  for  what  it  is  worth.  Then  wTe  would  have  everything 
consistent  going  back  to  the  year  1935,  and  carrying  it  up 
to  date. 

Presiding  Officer  Shields:  It  seems  to  me  that  it  might 
be  important  to  have  the  figures  back  as  far  as  we  could 
reliably  get  them. 

Of  course,  we  could  go  around  the  room  and  ask  every¬ 
body  to  give  us  the  figures  that  they  think  are  correct.  If 
you  don ’t  want  to  go  to  that  trouble  and  are  willing  to  rest 
on  the  figures  submitted  to  the  Government  as  correct  and 
accurate,  why,  that  is  the  easiest  way. 

Mr.  Moronev,  if  you  w^ould  prefer,  I  think  we  could  take 
the  roll  here,  if  that  would  add  anything  to  the  accuracy 
of  the  figures  we  could  get. 

Mr.  Moronev:  I  withdraw  my  objection. 

Presiding  Officer  Nicholson :  While  we  are  on  this  ques¬ 
tion,  can  I  ask  Mr.  Kemp  a  question. 

Wouldn’t  it  be  desirable  to  add  to  the  acreage  data  the 
data  with  respect  to  sugar  production  for  the  years  that 
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are  not  indicated  in  the  record,  and  include  that  as  part 
of  your  request  for  additional  data? 

Mr.  Kemp:  I  would  be  glad  to  have  that  done.  I  think 
it  would  give  the  whole  industry  basic  information 
.‘157  that  we  have  lacked,  and  which  many  times  we  have 
had  to  guess  at.  I  think  it  would  be  helpful  to  every¬ 
one.  I  don’t  think  it  would  hurt  anything. 

Mr.  Wiley  Blair:  I  think  if  they  are  going  to  put  pro¬ 
duction  figures  in  back  to  that  date,  I  think  they  had  better 
put  marketing  figures  in. 

Mr.  Kemp :  Didn’t  you  just  mean  production  per  planted 
acre  ? 

Presiding  Officer  Nicholson :  Either  that,  or  in  total.  I 
was  working  under  the  impression  that  the  sugar  division 
may  not  have  gathered  data  with  respect  to  marketings 
for  those  prior  years,  Mr.  Blair. 

Mr.  Wiley  Blair:  I  am  inclined  to  think  we  furnished 
them  with  that  data. 

Presiding  Officer  Nicholson:  I  am  sure  I  don’t  know. 

Presiding  Officer  Bagwell :  Off  the  record. 

(There  was  a  discussion  off  the  record) 

358  Presiding  Officer  Bagwell :  Back  on  the  record. 

What  is  our  understanding,  then,  that  you  are  re¬ 
questing  that  Mr.  Benidt  place  in  the  record  a  table  show¬ 
ing  the  total  acreage  by  companies,  the  production  of  sugar, 
and  the  marketings  of  sugar  for  the  years  1931  to  date, 
and  that  will  be  placed  in  the  record  subject  to  the  state¬ 
ments  which  I  have  heretofore  made  about  that  data,  and 
also  for  purposes  of  identification  we  will  mark  that  ex¬ 
hibit  when  it  is  placed  in  the  record  physically  as  Exhibit 
No.  14. 

Mr.  Benidt:  Mr.  Bagwell,  1  don’t  believe  your  state¬ 
ment  gives  me  an  out  in  the  event  that  the  marketing  data 
isn’t  available  for  all  those  vears. 

Presiding  Officer  Bagwell:  The  record  will  show,  then, 
that  you  are  to  supply  as  much  of  this  data  as  is  available, 
and  which  you  are  able  to  collect. 
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Mr.  Benidt:  All  right.  One  other  question.  How  long 
a  time  do  I  have  to  get  this  in  the  record? 

Presiding  Officer  Bagwell:  Well,  T  suggest  that  you 
leave  that  pretty  much  up  to  yourself,  except  that  it  should 
be  in  there  within  the  time,  say,  for  filing  briefs. 

Off  the  record. 

(There  was  a  discussion  off  the  record.) 

Presiding  Officer  Bagwell :  Back  on  the  record.  Within 
the  time  in  which  the  record  is  available  to  you  people. 
Could  you  do  that  ? 

359  Mr.  Benidt:  From  four  to  six  days? 

Presiding  Officer  Bagwell:  Something  like  that, 

yes. 

Mr.  Wiley  Blair:  It  would  shorten  the  time  if  he  didn’t 
have  to  duplicate  the  production  that  is  already  in,  just 
production  and  marketing  before  that,  plus  the  planted 
acreage  all  the  way  through. 

Presiding  Officer  Bagwell :  I  take  it  he  understands  that. 
You  are  not  to  duplicate  anything  already  in  the  record, 
just  refer  to  some  other  exhibits. 

Mr.  Heath:  Mr.  Bagwell,  I  can  see  where  somebody 
possibly  might  object  to  some  phase  of  the  exhibit,  like 
marketing,  that  might  not  be  correct,  but  still  acreage  fig¬ 
ures  might  be  correct.  It  would  be  wiser  to  keep  them  as 
separate  as  possible. 

Presiding  Officer  Bagwell:  Well,  as  I  understood  it,  if 
no  objection  was  made,  regardless  of  whether  your  objec¬ 
tion  was  directed  to  production  or  marketing,  why,  you 
wouldn’t  thereafter  object  to  any  of  these  figures. 

Mr.  Heath:  But  if  you  would  object  to  marketing,  is 
that  throughout  the  exhibit  ? 

Presiding  Officer  Bagwell :  No,  oh,  no. 

Mr.  Benidt :  Mr.  Bagwell,  I  will  attempt  to  get  that  data 
together  in  table  form  to  introduce  in  the  record  within  six 
days. 

360  Mr.  Kemp:  I  have  no  further  questions. 
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Mr.  Benidt:  Mr.  Presiding  Officer,  I  would  like  to 
make  a  few  comments  for  the  record,  if  I  might. 

Presiding  Officer  Bagwell:  All  right. 

Mr.  Benidt:  Since  the  procedure  prescribed  by  the  De¬ 
partment  for  conducting  this  hearing,  and  for  the  ultimate 
issuance  of  the  determination  provides,  among  other  things, 
for  the  following,  first — I  think  I  am  correct  in  this,  if  I 
am  not,  I  wish  you  would  correct  me — the  recommenda¬ 
tion  of  the  Presiding  Officers,  and  the  final  determination 
should  be  based  on  what  is  in  the  record;  and,  second,  no 
new  evidence  can  be  accepted  by  the  Department  after  the 
hearing  is  closed;  and,  third,  it  is  not  appropriate  for  in¬ 
terested  persons  to  discuss  the  matter  with  either  the  Pre¬ 
siding  Officers,  socalled  trial  judges,  the  final  judge,  namely, 
the  Secretary,  or  his  advisors  on  matters  pertaining  to  the 
determination  to  be  made  after  the  close  of  the  hearing,  and 
until  after  the  final  determination  is  made.  And,  fourth, 
that  the  government  witness  becomes  an  interested  person, 
and  is,  therefore,  prohibited  from  discussing  with  the  trial 
judges,  with  the  judge,  matters  relating  to  the  determina¬ 
tion  to  be  made. 

I  would  like  to  make  the  following  observations  and  com¬ 
ments. 

I  have  examined  practically  all  of  the  proposals 
361  and  the  formulas  that  have  been  presented  at  the 
hearing,  and  it  is  my  opinion  that  the  results  of  those 
proposals  are  not  fair,  efficient  and  equitable  for  all  com¬ 
panies. 

Some  of  the  proposals,  in  my  opinion,  are  fair,  efficient 
and  equitable  for  a  larger  number  of  companies  than  others, 
but  I  do  not  believe  that  any  of  the  proposals  are  fair, 
efficient  and  equitable  for  all  companies. 

Furthermore,  I  have  worked  at,  and  prepared,  and  worked 
out  a  large  number  of  formulas,  some  of  which  have  been 
proposed,  and  some  of  which  have  not,  and,  in  my  opinion, 
not  one  of  the  proposals  that  I  worked  out  results  in  a  fair, 
efficient  and  equitable  allotment  for  every  company. 
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Therefore,  it  is  my  conclusion  that  a  stright  formula 
cannot  be  devised  in  accordance  with  the  standards  in  the 
law  to  bring  about  fair,  efficient  and  equitable  answers  or 
allotments  for  all  companies. 

I  should  like  to  suggest,  therefore,  and  I  admit  that  I 
can’t  be  entirely  specific  in  this  regard,  that  perhaps  it 
would  be  desirable,  and  an  answer  could  be  obtained  that 
would  be  more  fair,  efficient  and  equitable  for  all  com¬ 
panies  if,  in  addition  to  whatever  formula  may  be  decided 
upon  by  the  Presiding  Officers,  to  recommend  to  the  Secre¬ 
tary  that  a  proviso  or  provisors  be  added,  which  I  believe 
could  be  developed  in  accordance  with  the  standards 

362  in  the  law. 

By  that,  I  have  in  mind  that  if  the  formula  that 
may  be  decided  upon  by  the  Presiding  Officers  to  recom¬ 
mend  to  the  Secretary  should  give,  let  us  say,  a  greater 
weight  to  processings  from  1940  proportionate  shares  than 
to  any  other  measure,  or  all  other  measures  combined,  it 
may  be  well  to  have  a  proviso  that  would  state  that  in  no 
event  shall  the  allotment  for  any  company  be  less  than  X 
per  cent  of  their  marketings  of  a  certain  period,  or,  con¬ 
versely,  if  the  formula  that  is  decided  upon  by  the  Presid¬ 
ing  Officers  to  recommend  to  the  Secretary  should  give 
larger,  or  an  especially  large  weight  to  past  marketings, 
that  a  proviso  may  well  be  added  to  state  that  in  any  event 
no  more  than — in  any  event  no  company  shall  receive  an 
allotment  smaller  than  X  per  cent  of  their  1941  production. 

Mr.  Rav :  1941  ? 

Mr.  Benidt:  1940,  pardon  me. 

Other  provisos  of  that  type  may  be  used. 

I  wanted  to  introduce  this  in  the  record  because  I  do  not 
believe  that  such  a  proposal  has  been  made  by  any  of  the 
people  that  have  testified,  and  I  thought  perhaps  the  record 
would  be  more  complete  with  that  inserted. 

That  is  all  I  have. 

Bv  Mr.  Nicholson : 

*> 

Q.  Mr.  Benidt,  you  have  suggested  that  use  may  be 

363  made  of  some  proviso. 
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Do  you  think  it  would  be  fair,  assuming  that  a 
formula  has  been  worked  out  providing  a  limitation  under 
which  each  processor  might  be  required  to  carry  what  in 
relation  to  his  equitable  share  of  the  market  might  be 
viewed  as  a  fair  share,  to  require  a  normal  carry-over  in- 
inventorv?  A.  Well,  Mr.  Nicholson,  I  don’t  think  it  is  pos¬ 
sible  to  devise  a  formula  that  will  do  that,  and  for  that  very 
purpose  I  suggested  the  possible  use  of  a  proviso,  that  very 
purpose  and  other  purposes. 

By  Presiding  Officer  Shields : 

Q.  I  think  Mr.  Nicholson  meant  there  whether  the  adop¬ 
tion  of  that  sort  of  a  principle  in  a  proviso  that  would 
otherwise  provide  for  the  allotment,  in  your  opinion,  would 
be  perhaps  fair  under  the  existing  system.  I  think  you 
have  said  yes.  A.  No,  I  don’t  think  I  have. 

Q.  We  want  to  get  that  clear.  A.  I  am  not  sure  without 
benefit  of  counsel,  I  don’t  think  I  can  answer  that  question, 
but  it  is  my  opinion  that  you  can’t  work  out  a  proviso  in 
accordance  with  the  standards  you  have  in  a  law  that  will 
permit  you  to  do  that. 

Q.  But  if  it  was  in  accordance  with  the  law,  you  think 
that  a  proviso  adopting  that  principle  under  the  cir- 
364  i  cumstances  existing  might  be  fair?  A.  Yes. 

Presiding  Officer  Shields:  That  is  all. 

Presiding  Officer  Bagwell:  Any  questions  you  would 
like  to  ask  Mr.  Benidt? 

Mr.  Ray:  I  would  like  to  ask  some  questions. 

Presiding  Officer  Bagwell :  Mr.  Ray. 

By  Mr.  Ray : 

Q.  You  say  that  the  formulae  you  have  examined  have 
met  with  more  or  less  condemnation  in  your  mind?  A.  No, 
not  in  that  language,  Mr.  Ray.  I  didn’t  have  in  mind  at  all 
criticizing  any  of  the  proposals,  or  any  of  the  formulas  that 
have  been  proposed  because  of  the  fact  that  I  was  at  perfect 
liberty  myself  to  introduce  one,  and  I  could  not,  in  my  own 
opinion,  figure  one  out  that  I  thought  brought  fair,  efficient 
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and  equitable  answers  for  each  company.  Therefore,  it  fol¬ 
lows  that  I  certainly  couldn’t  be  critical  of  the  proposals 
that  have  been  made. 

Q.  What  I  want  to  get  at,  Mr.  Benidt,  you  have  general¬ 
ized  with  respect  to  all  of  the  formulas  you  have  seen,  and 
T  want  to  know  if  the  formula  which  presents  the  1939 
model  has  been  included  in  your  thinking?  A.  Yes. 

Q.  A  question  in  respect  to  your  suggested  proposal.  T 
understand  that  you  were  just  using  that  proposal  by  way 
of  illustration,  without  intending  to  put  any  limits 
365  upon  it?  A.  That  is  correct. 

Q.  It  so  happens  in  each  case  your  proviso  pro¬ 
vided  that  no  one’s  marketing  allotment  shall  be  less  than, 
and  I  suppose  you  had  in  mind  the  proviso  shall  include 
‘‘it  shall  not  be  more  than.”  It  works  on  both  sides?  A. 
That  is  correct.  I  just  cited  that  as  an  example. 

By  Mr.  Bostock: 

Q.  I  would  like  to  ask  whether  or  not  a  formula  such  as 
he  suggests  which  alternates  the  possibilities  of  upper  and 
lower  levels,  if  that  would  really  mean  that  the  ones  de¬ 
ciding  on  that  formula,  or  how  it  is  applied  would  have  to 
use  their  personal  judgment  in  each  case?  A.  Well,  Mr. 
Bostock,  again  I  answer  your  question  without  benefit  of 
legal  counsel.  It  is  my  opinion  that  certainly  the  law  isn’t 
so  specific  that  some  personal  judgment  doesn’t  enter  into 
the  decision. 

Presiding  Officer  Bagwell:  Any  other  questions? 

I  will  ask  the  next  witness  to  come  forward. 


J.  W.  Timpson  called  as  a  witness,  being  first  duly  sworn, 
testified  as  follows: 

Mr.  Timpson:  My  name  is  J.  W.  Timpson,  of  the  Utali- 
Idaho  Sugar  Company. 

"Mr.  Presiding  Officer,  our  company,  the  Utah- 
366  Idaho  Sugar  Company  respectfully  objects  to  the 
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use  by  the  Secretary  in  1941  of  the  formula  adopted 
by  him  when  allotting  the  marketing  quota  for  the  beet 
sugar  in  1939. 

We  recall  rather  distinctly  an  announcement  made  at 
that  time  by  the  Presiding  Officer  to  the  effect  that  no  pre¬ 
cedent  was  intended. 

The  Secretary  presumably  desired  to  remain  free  to 
exercise  in  this  respect,  as  in  all  others  where  quasi  judi¬ 
cial  action  is  necessary,  a  sound  discretion,  a  judgment  cir¬ 
cumscribed  only  by  the  requirements  of  the  case  confront¬ 
ing  him. 

Neither  individually  nor  collectively  have  we  processors 
remained  fixed  in  our  positions. 

Our  needs  of  today  are  hardly  those  of  two  years  ago. 
If  inequalities  which  have  arisen  are  not  to  be  perpetuated, 
one  must  look  more  to  the  equities  and  less  to  the  mere 
letter  of  the  Act,  without,  of  course,  ignoring  the  latter. 

We  agree  with  Mr.  Cottrell ’s  views  respecting  inventory. 
That  factor  reflects  at  once  both  recent  history  and  future 
necessities.  This  is  stock-taking  time,  and  the  sooner  mar¬ 
keting  allotments  are  tempered  by  existing  inventories,  the 
sounder  our  position  will  be. 

As  of  January  1st,  1941,  sugar  on  hand  far  exceeds  the 
!  total  sales  quota  for  the  year.  It  does  not  seem  to 

367  make  sense  to  reduce  acreage  and  refuse  recogni¬ 
tion  to  the  allotment  factor,  which  offers  the  greatest 

possibilities  for  correlating  and  balancing  processings  with 
sales. 

368  So  strongly  were  we  impressed  with  the  need  for 
considering  the  statistical  position  of  each  processor 

at  the  threshhold  of  the  marketing  year  that  we  came  to 
this  hearing  fully  prepared  to  recommend  the  adoption  of 
a  formula  predicated  solely  on  effective  inventory. 

Xo  other  formula  we  have  examined  operates  to  appor¬ 
tion  the  burden  of  the  carry-over  so  equally. 

The  January  inventory,  actual  and  estimated,  does  not 
represent  stagnation  in  sales ;  how  could  it  do  so  on  a  mar- 
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ket  showing  only  two  extremes,  one,  rigid  control,  the  other, 
competition  unprecedented  in  keenness. 

Our  proposal  is  this,  that  the  Secretary  adopt  the  Amal¬ 
gamated  Sugar  Company’s  formula  number  8  on  their  table 
5,  and  I  think  it  is  Exhibit  10  in  this  hearing. 

Presiding  Officer  Bagwell:  That  is  correct. 

The  Witness :  We  grant  that  among  the  component  parts 
of  the  Cottrell  formula  are  some  which  are  not  free  from 
weakness,  as,  for  example,  marketings  in  1940. 

But  even  such  elements  are  not  devoid  of  merit  if  what 
is  sought  is  historic  perspective  and  a  fair  average  is  struck. 

Is  this  business  of  selling  to  continue  to  the  bitter  end, 
devil  take  the  hindmost,  or  is  the  industry  as  a  whole  to 
be  maintained. 

Somewhere  there  is,  or  ought  to  be  a  place  for 
369  each.  That  fact,  as  distinguished  from  any  given 
position,  was  recognized  by  the  compromise  of  1940. 
In  the  spirit  of  that  compromise,  we  now  endorse  the  Amal¬ 
gamated  proposal,  their  formula  number  8,  which  does  not 
yield  the  highest  quota  for  this  company  or  for  that  com¬ 
pany,  nor  for  our  owm.  It  does  offer  as  fair  a  position  as 
is  consistent  with  the  rights  of  others. 

It  is  the  sort  of  formula  which  roots  deep  in  equity,  and 
it  holds  promise  for  the  small  operator  without  penalizing 
the  larger  ones.  What  could  be  fairer? 

Now,  Mr.  Presiding  Officer,  we  prepared  a  great  many 
formulas  to  look  at,  and  I  suppose  most  of  the  other  proces¬ 
sors  did  the  same. 

Included  in  those  prepared  by  us,  we  developed  what  you 
might  term  a  projected  picture.  It  is  allotment  apportioned 
on  the  basis  of  applying  the  1941  national  acreage  reduc¬ 
tions  to  the  past  three  years’  production.  Since  we  don’t 
know  what  the  acreage  will  yield  next  year,  we  used  the 
past  three  years’  production  as  a  fair  average,  which  gives 
a  sum  total  a  little  less  than  the  quota  which  required  scal¬ 
ing  up. 

Now,  we  are  not  advocating  this  as  a  formula,  but  we 
thought  it  might  be  well  to  introduce  it  here  for  whatever 
it  is  worth. 
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Mr.  Kemp:  May  I  ask  a  question? 

370  Presiding  Officer  Bagwell :  Yes. 

By  Mr.  Kemp: 

Q.  How  did  you  get  last  year’s  acreage,  or  the  acreage 
for  any  other  year?  How  did  you  get  the  percentage  for 
reduction  in  acreage?  I  don’t  know  the  acreage.  A.  We 
used  the  total  reduction. 

Q.  And  applied  that  to  everybody?  A.  Yes. 

Q.  Of  course,  you  know  that  the  acreage  reduction  was 
not  constant  with  everybody.  It  varied  from  30  per  cent  to 
10  pei^  cent,  so  it  will  be  thrown  off.  For  instance,  if  there 
was  a  30  per  cent  reduction  in  California  with  their  large 
extraction  per  acre,  and  a  10  per  cent  reduction  in  Michi¬ 
gan,  you  would  be  way  off.  A.  That  is  true,  Mr.  Kemp, 
but  will  you  let  me  inquire  of  Mr.  Boyle,  who  helped  pre¬ 
pare  this,  if  that  is  the  case,  that  it  was  taken  on  a  com¬ 
bined  reduction  without  any  individual  company’s  figures? 

Mr.  Boyle:  The  scale,  Mr.  Timpson,  was  merely  to  show 
the  approximate  position  of  each  processor  in  the  light  of 
the  1941  scaling  down. 

I  think  Mr.  Kemp’s  criticism  is  sound.  Still,  it  is  very 
impressive  that  more  than  half  of  the  figures  in  this  scale 
are  within  two  or  three  or  four  thousand,  a  very  narrow 

limit  or  margin  of  the  Cottrell  formula.  It  is  onlv 

371  approximate. 

By  Presiding  Officer  Bagwell: 

Q.  Is  this  designed  to  look  to  the  future,  with  reference 
to  the  carry-over?  Is  that  it?  A.  Yes.  We  thought  prob¬ 
ably  it  would  support  the  Amalgamated  formula. 

By  Presiding  Officer  Nicholson: 

0-  I  don’t  understand  this,  Mr.  Timpson.  The  first  col¬ 
umn  in  this  table  is  captioned  “1941  Sales  Allotment.”  A. 
That  is  a  proposed — 

Q.  That  is  the  result  flowing  from  the  application  of  what 
you  have  termed  the  Cottrell  formula?  A.  Yes. 
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Q.  Is  that  correct  ?  A.  I  wonder  if  it  would  be  well  to  go 
off  the  record  and  discuss  the  desirability  of  offering  it. 

Presiding  Officer  Bagwell:  Yes.  Off  the  record. 

(There  was  a  discussion  off  the  record) 

Presiding  Officer  Bagwell:  We  will  take  a  five  minutes’ 
recess. 

(A  recess  was  taken) 

Presiding  Officer  Bagwell:  Suppose  we  go  back  on  the 
record,  now. 

Mr.  Timpson,  I  believe  that  you  wish  to  make  some  state¬ 
ment  now  about  the  exhibit  which  you  had  intended 
372  to  offer. 

Mr.  Timpson:  Yes.  We  prepared  that,  as  I  stated, 
for  our  own  use,  and  for  what  it  might  be  worth,  but  we 
withdraw  our  suggestion  that  it  be  entered  on  the  record. 

Bv  Mr.  Nicholson: 

w 

Q.  Mr.  Timpson,  I  have  asked  this  question  several  times, 
and  so  far  I  haven’t  secured  a  whollv  satisfactory  answer. 

w  * 

You  propose  using  effective  inventories  as  a  standard, 
and  as  I  understood  your  testimony,  that  proposal  was 
made  on  the  theory  that  that  represented  the  culmination 
of  what  had  happened  in  the  way  of  processings  and  pro¬ 
duction.  A.  Yes. 

Q.  Now,  why  could  not  one  go  to  the  direct  figures  of  pro¬ 
duction  and  past  marketings  and  get  a  superior  or  equally 
good  standard?  A.  I  don’t  think  you  could  get  any  one 
year,  or  group  of  years  that  would  have  as  broad  a  base 
as  that. 

Q.  Well,  does  the  use  of  effective  inventories  as  a  stan¬ 
dard  tend  in  some  degree  to  lead  to  small  marketings,  can¬ 
celling  out  against  large  production,  or  small  production 
so  that  the  one  negates  the  other  with  a  resultant  erratic 
standard?  A.  No,  I  think  it  would  level  out  into  this  cul¬ 
minated  figure. 
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373  Presiding  Officer  Nicholson:  Are  there  any  ques¬ 
tions  from  the  floor? 

Presiding  Officer  Bagwell:  That  seems  to  be  all,  Mr. 
Timpson. 

(Witness  excused) 


Douglas  Scalley,  called  as  a  witness  herein,  being  first 
duly  sworn,  testified  as  follows: 

Mr.  Scalley:  My  name  is  Douglas  Scalley,  and  I  am 
representing  Gunnison  Sugar,  Incorporated,  and  I  want 
to  definitely  state  that  as  soon  as  we  have  been  able  to 
examine  all  of  the  various  formulae  that  we  have  had  access 
to,  it  is,  in  our  judgment,  that  the  formula  which  has  been 
presented  by  the  Amalgamated  and  known  as  table  5,  and 
number  8,  meets  more  a  fair  and  an  average  condition  that 
the  various  companies  are  entitled  to  get. 

Now,  I  was  very  much  interested  in  Mr.  Benidt’s  state¬ 
ment  that  probably  there  wdll  be  some  provisos.  If  I  may 
just  suggest  in  line  with  that,  with  this  formula,  that  in 
no  case  will  any  company  get  99  per  cent  of  the  formula. 
That  will  take  care  of  it  in  one  direction. 

We  are  definitely  opposed  to  the  1939  formula  that  was 
established  by  the  Secretary.  I  think  I  will  go  into  one 
question,  because  I  feel  that  I  am  going  to  be  asked  it, 
and  I  might  as  well  say  for  the  record,  since  I  will 
374  1  be  asked  that  question,  that  I  am  also  vice  president 
'  and  general  manager  of  the  Utah-Idaho  Sugar  Com¬ 
pany,  the  question  of  whether  the  smaller  companies  should 
receive  some  consideration  that  would  not  be  granted  to  the 
larger  companies  in  a  sales  quota. 

I  want  to  make  it  clear  that  I  fully  appreciate  many  of 
the  problems  of  the  smaller  companies,  but,  on  the  other 
hand,  there  are  many  advantages  that  these  companies 
enjoy.  I  know  that  from  experience.  I  think  it  is  one  thing 
that  should  be  kept  in  mind  in  regard  to  a  multiple  com¬ 
pany,  that  the  only  real  benefit  it  has  over  a  single  com- 
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pany  is  really  its  financial  position,  and  there  are  a  number 
of  multiple  companies,  possibly,  that  their  financial  posi¬ 
tion  is  not  as  good  as  some  of  the  single  companies. 

You  will  find  in  the  multiple  companies  them  operating 
factories,  single  units,  seven  and  eight  hundred  miles  apart, 
where  there  would  be  no  opportunity  of  their  beets  being 
transported  to  another  factory  of  one  of  the  multiple  com¬ 
panies. 

The  Gunnison  Sugar  Company,  like  some  other  companies 
that  have  submitted  evidence  here  today,  has  not  contrib¬ 
uted  to  any  of  the  surplus  this  year.  Its  effective  inven¬ 
tory  of  January  1st  is  considerably  lower  than  what  it 
was  the  year  before.  But  regardless  of  that  fact,  in  con¬ 
clusion,  I  want  to  say  that  in  examining  these  vari- 
375  ous  formulas  that  it  is  the  opinion  of  the  Gunnison 
Sugar  Company,  Incorporated,  that  the  Amalga¬ 
mated  formula  will  meet  the  conditions  that  confront  this 
industry  more  and  more  efficiently  than  any  other  formula 
submitted. 

That  is  all. 

By  Presiding  Officer  Nicholson : 

Q.  Is  it  your  position,  Mr.  Scallev,  that  Gunnison  Sugar, 
Incorporated,  should  succeed  to  the  history  of  Gunnison 
Sugar  Company  in  any  computations  made?  A.  Well,  as 
much  as  I  regret  to  take  on  that  1100  bags,  apparently  it 
is  nothing  more  than  right  that  we  should  do  it. 

Q.  So  you  should  feel  you  should  be  successors  in  obliga¬ 
tions  and  interest?  A.  Yes. 

Q.  And  is  the  Gunnison  Sugar,  Incorporated,  a  subsid¬ 
iary  of  the  Utah-Idaho  Sugar  Company?  A.  The  Gunni¬ 
son  Sugar,  Incorporated, — the  Utah-Idaho  is  a  substantial 
stockholder  in  it. 

Q.  Is  it  a  majority  stockholder?  A.  Yes,  sir. 

Q.  And  as  such  can  control  the  assets  of  the  Gunnison? 
A.  Yes,  sir. 
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By  Presiding  Officer  Shields: 

Q.  Tliat  being  true,  you  don’t  urge  that  we  should 
376  give  any  treatment  to  the  Gunnison  Sugar  Company 
as  a  small  single  unit  producer  in  case  that  treatment 
was  thought  wise,  do  vou?  A.  I  see  no  reason  why  vou 
shouldn’t. 

Q.  That  would  also  be  true,  I  might  say,  of  any  other 
small  company  in  a  similar  position?  A.  Yes. 

Presiding  Officer  Shields:  That  is  all. 

Presiding  Officer  Bagwell :  Any  questions  you  would  like 
to  ask  of  Mr.  Seallev? 

(No  response) 

(Witness  excused) 

Presiding  Officer  Bagwell :  I  will  ask  the  next  witness  to 
come  forward. 


J.  Stewart,  called  as  a  witness  herein,  being  first  duly 
sworn,  testified  as  follows: 

Mr.  Stewart:  My  name  is  J.  Stewart,  of  The  Garden 
City  Company,  Garden  City,  Kansas. 

In  view  of  the  statement  made  by  the  Presiding  Officer 
yesterday,  that  any  company  failing  to  make  an  appearance 
or  give  evidence  would  be  considered  as  agreeing  to  the 
1939  formula,  we  wish  to  make  the  statement  for  our  com¬ 
pany  that  we  do  not  agree  to  the  1939  formula  used  by 
the  Secretary  in  setting  up  the  sales  allotment  for 
377  that  year,  and,  furthermore,  we  do  not  agree  to  any 
formula  that  has  been  presented  here  today. 

That  is  our  statement. 

By  Presiding  Officer  Nicholson: 

Q.  Do  you  have  any  specific  proposal  to  make,  Mr.  Stew¬ 
art?  A.  I  am  only  making  this  statement  for  the  record  to 
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maintain  our  position,  should  we  wish  to  enter  with  a  brief 
later  on,  and  we  have  no  formula  to  enter  today. 

Q.  You  have  no  proposal  to  make?  A.  No  proposal. 

By  Presiding  Officer  Shields : 

Q.  Did  you  say  you  would  have  a  proposal  to  introduce 
later  on?  A.  No,  I  didn’t.  I  say,  1  might  want  to  file  a 
brief  later  on,  and  I  want  to  preserve  the  record  that  we 
appeared  here. 

Presiding  Officer  Bagwell:  Yes. 

The  next  witness  will  come  forward. 


James  E.  Ellison,  called  as  a  witness,  being  first  duly 
sworn,  testified  as  follows : 

Mr.  Ellison:  My  name  is  James  E.  Ellison,  of  the  Lay- 
ton  Sugar  Company. 

I  am  representing  the  Layton  Sugar  Company,  Layton, 
Utah.  We  have  one  small  factory. 

378  We  want  to  say  that  our  production  for  the  past 
twenty  to  twenty-five  years  has  been  very  consider¬ 
able,  and  it  has  gone  along  about  the  same  rate.  We  have 
made  no  contribution  to  the  expansion,  and,  therefore,  we 
have  made  no  contribution  to  the  national  surplus  of  sugar. 

We  have  gone  over  some  of  the  proposals  here  that  have 
been  made  by  various  companies,  and  we  have  decided  that 
for  our  best  interests  we  had  better  accept  Mr.  Cottrell’s 
or  the  Amalgamated  Sugar  Company’s,  that  is,  table  num¬ 
ber  5,  his  formula  number  8,  and  if  I  am  not  mistaken,  you 
call  it  number  10  in  your  records. 

Presiding  Officer  Bagwell:  It  is  called  Exhibit  No.  10. 

Mr.  Ellison:  Exhibit  No.  10.  Yes,  sir. 

And  we  also  object  to  the  1939  formula  for  sugar  allot¬ 
ments. 

I  think  that  is  all  I  have  to  offer. 
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By  Presiding  Officer  Nicholson : 

Q.  When  you  used  the  expression,  Mr.  Ellison,  “for  your 
best  interests,”  with  respect  to  this  particular  formula,  did 
you  intend  that  to  carry  with  it  the  connotation  that  the 
formula  would  he  fair  and  reasonable  for  others  also?  A. 
About  the  fairest  one,  I  think,  that  has  been  presented,  ac¬ 
cording  to  my  best  judgment. 

Presiding  Officer  Bagwell :  Any  questions  ? 

379  (No  response) 

Presiding  Officer  Bagwell :  That  is  all,  Mr.  Ellison,  thank 
you. 

(Witness  excused) 

Presiding  Officer  Bagwell :  I  will  ask  the  next  witness  to 
come  forward. 


K.  W.  McMillen,  called  as  a  witness  herein,  being  first 
duly  sworn,  testified  as  follows : 

Mr.  McMillen:  My  name  is  H.  W.  McMillen,  president  of 
the  Central  Sugar  Company,  Decatur,  Indiana. 

The  Central  Sugar  Company  of  Decatur,  Indiana,  wishes 
to  object  to  the  use  of  the  effective  inventory  as  a  part  of 
a  formula  for  arriving  at  sales  allotment  for  1941. 

We  believe  that  effective  inventories  are  the  result  prin¬ 
cipally  of  sales  policies  of  sugar  companies,  and  their  ability 
to  market  where  they  are  operating  without  restrictions. 

Since  Central  Sugar  Company  has  operated  the  sugar 
plant  at  Decatur  since  1933,  we  have  marketed  in  the  year 
since  sugar  was  produced,  51.25  per  cent  over  those  years. 
I  don’t  wish  to  leave  the  idea  that  it  is  solely  that  we  did 

that  with  the  fact  solelv  in  mind  of  our  effective  inventorv 

•  • 

on  the  first  of  the  year,  but  that  very  definitely  was  one  of 
the  factors,  and  one  of  the  things  which  we  had  in 
380  mind. 

Due  to  that  policy,  we  came  last  year  to  the  Denver 
meeting  "with  a  rather  enviable  position,  and  gave  up,  in 
the  spirit  of  cooperation,  considerable  of  our  marketing 
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allotment,  the  greater  percentage  figured  on  the  1939 
formula,  than  any  other  company. 

We  feel  that  a  formula  based  on  past  marketings  and 
on  past  production  during  the  years  when  the  surplus  was 
created  would  be  a  far  more  equitable  formula  than  one 
based  on  effective  inventories. 

That  is  all. 

Presiding  Officer  Bagwell:  Any  questions? 

By  Presiding  Officer  Nicholson: 

Q.  Do  you  have  a  specific  proposal,  Mr.  McMillen?  A. 
No,  we  do  not. 

Q.  Do  you  feel  that  a  more  adequate  solution  might  be 
reached  by  relying  on  marketings  prior  to  1940,  or  inclu¬ 
sive  of  1940?  A.  Well,  I  would  think — I  don’t  know  that 
it  would  make  any  difference.  I  think  1940  might  be  in¬ 
cluded. 

Q.  I  was  wondering  whether  the  fact  that  we  had  a  defi¬ 
nitive  control  in  1940  would  lead  you  to  conclude  that  those 
data  should  not  be  used  to  reflect  marketings.  A.  Well, 
it  would  be  an  advantage  to  us  if  it  were  used,  but  I  don’t 
know  whether  it  would  be  fair  for  the  whole  in- 

381  dustrv  or  not. 

* 

By  Mr.  Timpson: 

Q.  May  I  ask  how  far  back  you  would  go  to  get  a  base? 
A.  I  would  think  back  through  1938,  those  years  when  the 
greatest  increase  in  production  occurred. 

Q.  1938,  1939  and  1940?  A.  Yes. 

Mr.  Timpson:  That  is  all. 

Presiding  Officer  Bagwell :  That  is  all. 

(Witness  excused) 

Mr.  Adams:  May  I  ask  a  question  of  the  Presiding  Of¬ 
ficer?  Is  it  my  understanding  that  any  processor  may  file 
a  brief  for  or  in  objection  to  any  formula  presented  with¬ 
out  the  necessity  of  beng  sworn  and  giving  any  testimony? 

Presiding  Officer  Bagwell:  Yes,  indeed.  Anyone  is  free 
to  file  a  brief,  regardless  of  whether  you  testify. 
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Presiding  Officer  Nicholson:  You  asked  that  as  a  repre¬ 
sentative  of  the  Fanners  &  Manufacturers  Association,  did 
vou  not? 

Mr.  Adams:  It  is  a  general  question  that  would  apply 
to  anyone,  whether  farmers  and  manufacturers  or  not. 

Presiding  Officer  Nicholson:  I  wondered  if  the  Associa¬ 
tion  has  any  standing  in  the  hearing. 

Mr.  Adams :  Perhaps  not. 

3821  Presiding  Officer  Bagwell:  I  understood,  Mr.  Ad¬ 
ams,  that  you  were  asking  with  reference  to  indi¬ 
vidual  companies  rather  than  the  Association. 

Mr.  Adams:  I  asked  it  in  behalf  of  the  processors  who 
happen  to  be  members  of  the  Association. 

Presiding  Officer  Bagwell :  That  is  correct. 

Presiding  Officer  Nicholson:  That  is  right. 

Presiding  Officer  Bagwell:  Will  the  next  witness  come 
forward  ? 


Wiley  Blair,  Jr.,  recalled  as  a  witness  herein,  being  previ¬ 
ously  duly  sworn,  testified  as  follows : 

Mr.  Wiley  Blair:  Mr.  Bagwell,  I  would  like  to  take  the 
stand  again  to  read  into  the  record  some  data. 

I,  unfortunately,  haven’t  enough  copies  to  submit  as  an 
exhibit,  but  I  think  it  will  take  just  a  few  moments  to  read 
these  into  the  record. 

The  reason  for  wanting  to  put  these  in  the  record  is  that 
it  is  a  computation  of  ten  year  marketings  in  the  period  in 
which  new  crop  sugars  are  available  for  sale. 

The  purpose  for  that  is  to  show  in  individual  cases  what 
the  burden  of  the  surplus  sugar  is,  and,  likewise,  what  it 
really  is  for  the  industry  as  a  whole. 

I  might  say  that  these  figures  originate  from  the  reports 
made  by  the  processors  to  the  U.  S.  Beet  Sugar  As- 
383  sociation,  and  were  published  by  that  Association  a 
couple  of  years  ago. 

The  title  of  it  is  “Deliveries  of  Beet  Sugar  in  the  Months 
New  Crop  Sugar  is  Available  for  the  Years  1929  to  1938.” 
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The  first  column  will  be  the  total  deliveries  for  the  cal¬ 
endar  year,  and  the  second  column  will  be  the  deliveries 
for  the  months  in  which  new  crop  sugars  are  available. 

For  1929,  the  first  column  is  19,073,000  bags. 

I  will  keep  it  to  even  thousand  bags,  because  it  is  not  any¬ 
thing  to  be  used  exactly.  It  is  just  to  show  trends,  and  the 
even  figures  will  shorten  the  time  up. 

Marketings  during  the  new  crop  months,  4,254,000  bags. 


1930: 

21,209,000; 

5,564,000. 

1931: 

25,385,000 ; 

7,127,000. 

1932 : 

24,676,000; 

6,326,000. 

1933: 

25,593,000; 

6,848,000. 

1934: 

29,440,000; 

6,678,000. 

1935: 

25,748,000; 

8,944,000. 

1936: 

25,920,000; 

9,224,000. 

1937: 

22,860,000 ; 

6,130,000. 

1938: 

27,452,000; 

11,637,000. 

That  is  all. 

That  is  all. 

By  Mr.  Kemp : 

Q.  Mr.  Blair,  if  I  understand  it,  you  don ’t  say  that  these 
are  actual  new  crop  sales  ?  A.  No,  it  is  the  sales  that  could 
be  made  out  of  new  crops  if  each  company  came  into  the 
new  crop  season  with  the  inventory  right  at  the  minimum. 

Mr.  Kemp :  That  is  all. 

Presiding  Officer  Bagwell:  All  right.  Who  is  the  next 
witness. 

Is  there  anyone  else  who  wishes  to  testify? 

Mr.  Wiley  Blair:  I  would  like  to  state  for  the  record, 
while  I  haven’t  the  exact  figures,  Holly’s  percentage  of  new 
crop  sales,  acording  to  the  best  of  my  recollection,  averaged 
a  little  bit  better  than  the  average  of  the  industry  shown 
bv  those  figures. 

Presiding  Officer  Bagwell:  All  right. 

Is  there  anyone -else  to  testify? 

Mr.  Kemp:  Again  I  want  to  point  out  that  those  are 
not  new  crop  sales,  those  are  in  the  month. 
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Mr.  Wiley  Blair :  Yes. 

Presiding  Officer  Bagwell :  Off  the  record. 

(There  was  a  discussion  off  the  record.) 

385  Presiding  Officer  Bagwell:  Back  on  the  record. 
Is  there  anyone  else  now? 


Carl  J.  Moroney  called  as  a  witness,  being  first  duly 
sworn,  testified  as  follows : 

Mr.  Moroney:  My  name  is  Carl  J.  Moroney,  I  am  vice 
president  of  Spreckels  Sugar  Company. 

I  was  rather  struck  by  the  statement  made  by  Mr.  Benidt 
that  it  was  an  impossibility  to  derive  a  formula  that  is  fair 
and  efficient  and  equitable. 

I  guess  we  all  appreciated  the  fact  that  it  is  a  tough 
job.  The  pie  is  just  so  big,  and  it  has  got  to  be  distributed 
equitably. 

I  find  that  in  my  mind  that  I  have  to  agree  with  the 
Secretary  that  75  per  cent  of  the  weighting  on  current 
years’  processings  takes  care  of  fluctuations  from  year  to 
year,  and,  therefore,  I  cannot  recognize  any  use  of  effective 
inventory  as  such,  and  more  particularly  as  used,  I  think, 
in  the  Amalgamated  formula,  where  it  was  given  three 
times  the  weight  that  the  Secretary  was  willing  to  give  pro¬ 
cessings  or  production. 

If  production  is  going  to  take  care  of  the  yearly  fluctua¬ 
tions,  then  we  have  on  the  other  side  of  the  formula  past 
marketings.  The  marketings  used  in  the  1939  formula  were 
for  the  years  1936,  1937  and  1938  weighted  25  per 
386  cent,  and  the  marketings,  the  current  marketings 
were  weighted  75  per  cent. 

Presiding  Officer  Bagwell:  Current  processings? 

Mr.  Moroney :  Current  processings. 

Naturally,  marketings  taken  in  so  many  years,  that  for¬ 
mula  will  have  to  be  brought  up  to  date. 

There  is  a  question  whether  the  year  1940  marketings 
should  be  used.  I  am  strongly  of  the  opinion  they  should 
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not  be  used,  because  they  were  arrived  at  through  com¬ 
promise.  Certainly  1936, 1937, 1938  and  1939  could  be  used, 
because  the  marketings  during  those  years  were  unre¬ 
stricted. 

That  formula,  at  least,  follows  the  law.  The  precedent 
was  set  by  the  Secretary  in  1939,  two  years  ago,  with  full 
knowledge  of  every  processor  in  the  United  States. 

It  was  apparent  to  anyone  then  that  the  industry  was 
going  into  a  period  of  over  production,  and  as  a  result 
if  everyone  insisted  on  producing  more  and  more  sugar, 
that  somebody  was  going  to  be  in  distress  in  regard  to 
inventories. 

Notwithstanding  that  fact,  a  great  many  of  the  compan¬ 
ies,  most  of  the  companies  insisted  on  holding  their  place  in 
the  industry  by  producing  as  much  sugar  as  possible. 

There  has  been  no  formula  presented,  in  my  opinion,  to¬ 
day  that  has  the  merit  of  this  1939  formula  brought 
387  up  to  date,  for  two  reasons. 

One  reason  is  that  it  has  the  precedent  established 
by  the  Secretary  and,  two,  that  it  conforms  in  my  judgment, 
to  the  law. 

Now,  as  regards  Mr.  Benidt’s  statement,  and  a  good  many 
other  statements  that  have  been  made  todav,  that  that 
law  is  going  to  be  inequitable  to  some  individuals,  of  course, 
it  remains  for  the  proof  of  those  individuals,  or  remains  for 
those  individuals  to  prove  their  case,  and,  doubtless,  there 
may  be  one  or  two  cases  where  it  would  inflict  a  hardship 
that  was  by  act  of  God,  or  through  their  own  negligence, 
or  otherwise,  and  what  weighting  you  can  give  to  that,  I 
don’t  know  that  anybody  is  in  a  better  position  than  the 
unbiased  position  of  the  Secretary. 

I  think  that  concludes  my  statement. 

By  Presiding  Officer  Shields: 

Q.  Mr.  Moroney,  your  suggestion  is  that  since  the  mar¬ 
keting  of  a  crop  in  the  two  calendar  years  involved  is  about 
75  —  25,  that  the  1939  formula  under  normal  conditions 
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is — probably  moved  forward — is  about  fair  and  equitable? 
That  is  a  fair  statement  ?  A.  That  is  a  fair  statement. 

Q.  Now,  in  a  situation  where  there  is  an  abnormal  inven¬ 
tory,  I  take  it  it  also  is  a  fair  inference  in  your  testimony 
that  perhaps  there  should  be  added  to  the  formula 

388  which  you  have  suggested  a  proviso  to  take  care  of 
certain  special  situations  resulting  from  that?  A.  I 

don’t  think  you  can  spell  them  out,  necessarily. 

Q.  But  it  might  be  desirable  to  do  something  of  that 
sort?  A.  I  wouldn’t  be  surprised,  in  certain  instances, 
but  it  would  take  a  most  unbiased  person  to  determine  it. 

Q.  It  would  depend  on  the  proviso,  would  it  not?  A. 
That  is  right. 

Q.  But  it  is  true,  is  it,  in  your  opinion,  that  perhaps  the 
straight  1939  formula  under  the  existing  circumstances 
might  not  in  all  cases  reach  a  fair  result?  A.  That  is  pos¬ 
sible. 

Presiding  Officer  Shields :  That  is  all. 

Presiding  Officer  Bagwell:  Any  questions? 

That  seems  to  be  all. 

Next  witness? 

Does  that  conclude  the  testimony? 

Mr.  Scallev:  Mr.  Bagwell,  with  the  understanding  of 
being  so  generous  with  Gunnison,  Incorporated,  and  tak¬ 
ing  over  that  1135  bags,  of  course,  we  take  over  all  the 
past  history. 

Presiding  Officer  Bagwell:  I  think  that  the  record  of 
what  has  been  done  in  the  past  years  probably  answers 
your  question. 

Mr.  Kemp  ? 

389  Mr.  Kemp:  You  asked  me  if  I  would  work  out  a 
table  to  show  the  application  of  that  formula  I  sug¬ 
gested.  That  can  be  introduced  as  an  exhibit? 

Presiding  Officer  Bagwell:  Do  you  have  more  than  one 
copy? 

Mr.  Kemp :  Yes.  Do  you  want  four? 

Presiding  Officer  Bagwell :  Yes. 
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Mr.  Kemp  has  offered  at  our  request  a  table  showing  the 
application  of  the  formula  which  he  proposed  earlier,  and 
this  will  be  received  in  evidence  and  marked  Exhibit  No. 
15. 

(The  document  referred  to  was  thereupon  marked  “Ex¬ 
hibit  15 ”  and  received  in  evidence.) 

Presiding  Officer  Bagwell:  Off  the  record. 

(There  was  a  discussion  off  the  record.) 

Presiding  Officer  Bagwell:  Back  on  the  record. 

In  view  of  the  length  of  this  hearing  and  the  amount  of 
time  that  is  likely  to  be  necessary  to  digest  all  of  the  evi¬ 
dence  that  has  been  offered,  we  are  going  to  extend  the  time 
for  filing  briefs  to  twenty-one  days  from  tomorrow. 

That  includes  tomorrow.  That  is  to  sav,  vour  briefs 

v  7  w 

should  be  in  the  mail  wuthin  that  twenty-one  day  period, 
postmarked  within  that  twenty-one  day  period. 

That  is  certainly  ample  time,  I  think. 

390  If  that  concludes  the  testimony,  we  are  going  to 
adjourn  the  hearing. 

I  might  say  that  although  this  is  an  adjournment,  the 
evidence  which  you  people  have  agreed  to  will  be  inserted 
as  agreed,  and  subject  to  all  the  qualifications  that  have 
been  made  of  record,  so  we  are  going  to  adjourn  at  this 
time. 

(Whereupon,  at  5:15  o’clock  p.  m.,  January  30th,  1941, 
the  hearing  in  the  above  entitled  matter  -was  closed.) 
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TABLE  1 


o  ^ 

<£uS 


PROPOSED  MAJKETINO  ALLOTMENTS  1941 
Formula  No.  1  1939  Formula  Applied  to  1941. 


(2) 

(1) 

(3) 

(4)  (5) 

(6) 

(7) 

(8) 

(9) 

(10) 

(11) 

Col.  (6) 

Col.  (6) 

Col.  (6) 

Col.  (6) 

ATg.  3-Yrs. 

Processing 

19U  Mark. 

%  1941 

*  1940 

*  1940 

*  1939 

ATg.  Cols. 

Mark. 

1940 

7556  (1) 

2531  (2)  (_3)  ♦  (41 

Allot. 

Eff.  Inr. 

Mark. 

Proc. 

Uark«<//«4.(7)  (8)  (9)  &  (10) 

Amalgamated 

2,230,648 

2,600,000 

1,950,000 

557,662  2,507,662 

2,137,360 

80. 5 

89.6 

82.2 

98.0 

87.6 

Americas 

3,399,190 

4,326,851 

3,245,138 

849,798  4,094,936 

3,490,244 

80. 5 

99.0 

80.7 

109.7 

93.5 

Central 

233,404 

301,662 

226,247 

58.351  284.598 

242,572 

107.2 

112.1 

80.3 

94.5 

101.0 

Franklin 

267,539 

273,307 

204.980 

'  66,885  271,865 

231,719 

90.2 

97.2 

84.8 

87.6 

90.0 

Garden  City- 

163,768 

275,000 

206,250 

40,942  247,192 

210,690 

75-2 

142.3 

76.6 

113.3 

101.9 

Great  Lakes 

638,631 

1,038,629 

778,972 

159,658  938,630 

800,024 

91.7 

128.8 

77.0 

124.0 

105.4 

Great  Wosterc 

8,064,145 

8,711.550 

6,533.663 

2,016,036  S, 549,699 

7,287,181 

'65.0 

97.3 

83.6 

86.2 

88.2 

Gunnison 

169,345 

0 

42,336 

- 

Gunnison  Sugar,  Inc. 

131,320 

93,490 

140,826 

120,030 

91.4 

Holly 

4,511,347 

5,518,009 

4,138.507 

1,127,837  5,266,344 

4.433,673 

103.0 

116.4 

81.3 

109.7 

102.6 

I sabella 

221,226 

208,176 

156,132 

55,307  211,439 

13C,a6 

98.0 

90.2 

86.6 

75.4 

87.6 

Lake  Shore 

346,642 

315,010 

236,258 

86,661  322,919 

275,234 

140.8 

92.4 

37.4 

77-8 

99.6 

Layton 

200,661 

151,975 

113,981 

5n,l65  164,146 

139,907 

87.7 

69.0 

92.1 

69.8 

60.0 

Los  Alamltos 

161,758 

350,000 

262,500 

40,440  302,940 

256,205 

60.8 

118.1 

73.6 

153.6 

101.6 

Menominee 

131,118 

238,685 

179, 014 

32,780  211,794 

130,519 

78.9 

127.0 

75.6 

137.8 

104.8 

Michigan 

1,291,798 

1,559.745 

1,169,809 

322,950  i; 492, 759 

1,272,326 

27,3 

89.7 

81.6 

95-9 

65.6 

Monitor 

.382,922 

400,897 

300,673 

95,731  396,404 

337,868 

105.3 

93.2 

84.3 

92.3 

93.8 

Mt.  Clemens 

3,130 

92,500 

69,375 

2,033  #103,011 

37,300 

104.1 

National 

146,929 

173,189 

133.642 

36,732  170.374 

145,215 

83.8 

91.3 

81.5 

116.7 

93.3 

Northeastern 

126,411 

0 

-  • 

31,603 

* 

Ohio 

132,798 

184,983 

138,707 

33,200  171,907 

146,522 

83.2 

105.3 

79.2 

92.5 

90.1 

Psuldlng 

127,331 

148,650 

111,488 

31,333  143,321 

122,157 

81. 5 

76.8 

82.2 

82.2 

30.7 

Rock  County 

- 

0 

- 

— 

Spreckels 

3,363,850 

4,021,808 

3,016,356 

840,963  3,857,319 

3,287.716 

100.8 

99.5 

81.7 

119.6 

10C.4 

Superior 

149 .947 

300,242 

225,182 

37,487  .262,669 

223,881 

79.5 

118.6 

74.6 

167.2 

110.0 

Union 

473,262 

590,671 

443,003 

118,316  561.319 

473,430 

86.1 

82.3 

31.0 

111.1 

90.1 

Utah-Idaho 

2,955.404 

3,435,000 

2.576,250 

738,851  3,315.101 

2,825.566 

81.8 

98.2 

22.2 

92.6 

88.7 

West  Bay  City  _ 

- 

- 

Total 

29,393,204 

35,352,819 

26,514,614 

7,474,551  33.939,174 

28,970,056 

88.3 

1C0.C 

81.9 

98.9 

92.3 

#  Combined  with  record  for  Northeastern. 
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TABLE  2 

PROPOSED  MARKETING  ALLOTMENTS  1941 


Formula  2  Giving  Equal  Weight  to  Effective  Inventory  and  Average  3-Year  Marketings 


(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

(9) 

- 

Col.  (4) 

Col.  (4) 

Col.  (4) 

Col.  (4) 

; 

Effective 

Avg.  Market. 

Mark.  Allot.  ■ 

*  19U 

%  1940 

*  1940 

#  1939 

Avg.  Cols. 

i 

1 

Inventory 

1938-39-40 

Total 

19U 

Eff.  Inv. 

Mark. 

Proc. 

Mark.  Allot. 

(5)  (6)  (7)  (8) 

Amalgamated 

2,653,933 

2,230,648 

4,884,581 

2, 261,599 

85.2 

94.8 

87.0 

103.7 

92.7 

American 

4,337,156 

3,399,190 

7,736,346 

3,581,988 

82.6 

101.6 

79.1 

112.6 

94.0 

Central 

226,298 

233,404 

459,702 

212,846 

94.1 

107.1 

70.6 

82.9 

88.7 

Franklin 

256,855 

267,539 

524,394 

242,798 

94-5 

101.8 

88.8 

91.8 

94.2 

Garden  City 

279,989 

163,768 

443,757 

205,463 

73.4 

138.8 

74-7 

110.5 

99.4 

Great  Lakes 

872,430 

638,631 

1,511,061 

699,633 

80.2 

112.7 

67.4 

108.4 

92.2 

Great  Western 

8,572,255 

8,064,145 

16,636,400 

7,702,781 

89-9 

103.4 

88.4 

91.1 

93.2 

Gunnison 

1,135 

169,345 

170,480 

78,934 

Gunnison  Sugars 

131,320 

- 

131,320 

60,802 

Holly 

4,359,900 

4,511,347 

8,871,247 

4,107,456 

94.2 

1C6.5 

74.4 

100.4 

93.9 

Isabella 

183,930 

'  221,226 

405,156 

187,590 

102.00 

93.9 

90.1 

78.5 

91.1 

Lake  Shore 

195,426 

346,642 

542,068 

250,982 

128.4 

84.2 

79.7 

70.9 

90.8 

Layton 

159,576 

200,661 

360,237 

166,792 

104.5 

82.3 

109.7 

83-3 

95.0 

Las  Aiamitos 

424,716 

161,758 

586,474 

271,542 

63-9 

124.2 

77-6 

161.5 

106.8 

Menominee 

228, 841 

131,118 

359,959 

166,664 

72.8 

117.3 

69.8 

127.3 

96.8 

Michigan 

1,456,774 

1,291,798 

2,748,572 

1,272,610 

87.4 

89.7 

81.6 

95.9 

88.7 

Monitor 

320,985 

382,922 

703,907 

325,914 

101.5 

89.9 

81.3 

89.0 

90.4 

Mt.  Clemens 

84,370 

8,130 

92,500 

42,828 

National 

173,310 

146,929 

320,239 

148,273 

85.6 

93-3 

83.2 

119.4 

95.4 

Northeastern 

0 

126, 411 

- 

- 

- 

Ohio 

176,181 

132,798 

308,979 

143,060 

81.2 

102.8 

77.4 

90.3 

87.9 

Paulding 

149,971 

127,331 

277,302 

128,393 

85.6 

80.8 

86.4 

86.4 

84.8 

Rock  County 

0 

- 

— 

Spreckels 

3,260,801 

3,363,850 

6,624,651 

3,067,264 

94.1 

92.8 

76.3 

111.6 

93.7 

Superior 

281,517 

149,947 

431,464 

199,771 

71.0 

105.8 

66.5 

149.2 

98.1 

Union 

555,952 

473,262 

1,029,214 

476,534 

85.7 

82.0 

80.7 

110.7 

89-8 

Utah-Idaho 

3,453,863 

2,955,404 

6,409,267 

2,967,540 

85.9 

103.1 

86.4 

97.2 

93.2 

West  Bay  City 

- 

- 

Total 

32,797,484 

29,898,204 

62,569,277 

28,970,056 

88.3 

100.0 

81.9 

98.9 

92.3 
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TABLE  3 


PROPOSED  MARKETING  ALLOTUNTS  BEST  SUGAR  19H 


Based  on  Single  Factors 


No.  3 

No.  4 

No.  5 

No. 

6 

1941  Mark. 

1941  Mark. 

• 

Allot. 

Allot. 

Ayg.  Mark. 

Marie.  Allot.  19U 

Ayg.  Proc.  . 

Eff.  Inr. 

Based  on 

Prod. 

Based  on 

3-Years 

Based  on 

3-Years 

Meric.  Allot. 

1941 

Eff.  Inr.  Only 

1940  Crop 

1940  Prod.  Only 

1938-39-40 

3-Yr.  Mark.  Only  -  ' 

1938-39-40 

19U 

Amalgamated 

2.653,933 

2, 344.222 

2,6o->,ooo 

2,130,524 

2,230,643 

2,161,401 

2,633.099 

2,253,130 

American 

4.337,156 

3.831.015 

4,326,851 

3,545,661 

3,399,190 

3,293,667 

4,02c*690 

3,440,485 

Central 

226,298 

199,839 

301,662 

247,199 

233,404 

226,158 

292,368 

25C  ,'173 

Franklin 

256,855 

226,880 

273,307 

223,963 

267,539 

259,234 

286,984. 

245,571 

Garden  City 

279,989 

247,315 

275,000 

225,350 

163,768 

158,684 

213.7U 

182,897 

Great  Lakes 

872,430 

770,618 

1,038,629 

851,110 

638,631 

618,806 

872.996  . 

747,019 

Great  Western 

8.572,255 

7,571,883 

8,711,550 

7,138,726 

8,064.145 

7.813,805 

8,556,770 

7.323,699 

Gunnison 

1,135 

1,003 

- 

169.345 

164,088 

- 

Gunnison  Sugars 

*  131,320 

115,995 

131,320 

107,611  . 

- 

- 

168,975 

144,591 

Holly 

4,359.900 

3,851,105 

5,518,009 

4.521,762 

4.511,347 

4,371,299 

4,901,606 

4,194,281 

Isabella 

133.930 

162,466 

208,176 

170,591 

221,226 

214,358 

237.808 

203,491 

Lake  Shore 

195,426 

172,620 

315,010 

258,137 

346,642 

335,881 

362,046 

309,803 

Layton 

159,576 

140,954 

151,975 

124,537 

200,661 

194,432 

196,748 

168,356 

Los  Alamitos 

424.716 

375,152 

350,000 

266,309 

161,758 

156,736 

270,098 

231,122 

Menominee 

228,841 

202,136 

238,685 

195,592 

131,118 

127,048 

193,019 

165,165 

Michigan 

1,456,774 

1,286,770 

1,559,745 

1,278,141 

1,291,798 

1,251.696 

1.579.074 

1,351,206 

Monitor 

320,985 

283,526 

400,697 

328,517 

382,922 

371,035 

425,098 

363.754 

Mt.  Clemens 

84.370 

74,524 

92,500 

75,600 

8,130 

7.878 

92,500 

79.152 

National 

173,310 

153,085 

178,189 

146,01s 

146,929 

142,368 

165.952 

142,004 

Northeastern 

- 

- 

- 

- 

126, 411 

122,487 

- 

- 

Ohio 

176,181 

155,621 

184,943 

151,553 

132.798 

128,675 

178.  HI 

152,434 

Paulding 

149,971 

132,470 

146,650 

121,812 

127,331 

123,378 

165,391 

HI.  524 

Rock  County 

- 

- 

- 

- 

- 

- 

- 

- 

Spreckels 

3,260,801 

2,880,269 

4,021,608 

3,295,692 

3,363,850 

3,259,424 

3,747,744 

3,206.927 

Superior 

281,517 

248,664  • 

300,242 

246,035 

149,947 

145,292 

238,026 

203,678 

Union 

555.952 

491,073 

590,671 

484,028 

473,262 

458.570 

583,072 

‘498.932 

Utah-Idaho 

3,453,863 

3,050,801 

3,435,000 

.  2,8 14,829 

2,955,404 

2,863,658 

3,471.627 

2.970.655 

West  Bay  City 

- 

- 

Total 

32,797,434 

23,970,056 

35,352,619 

28,970,056 

29.398,204 

28,970,056 

33,855,575 

28,970,056 

468 


TABLE  4 


PROPOSED  MARKETING  ALLOTMENTS  BEET  SUGAR  1941 


i 

Formula  7  Giving  75$  Weight  to  Effective  Inventory  and  25$  Weight  to 

Avg.  3-Yr. 

Marketings 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

(9) 

(10) 

(11) 

Col.  (6) 

Col.  (6) 

Col.  (6) 

Col.  (6) 

Effective 

Avg.  Marie. 

Col.  (3) 

19U 

$  1940 

$  1940 

$  1940 

$  1939 

Avg.  Cols. 

! 

Inventory 

1938-39-40 

75$  Col. (11 

29$  Col. (2) 

4-  Col.  (4) 

Mark.  Allot. 

Eff.  Inv. 

Mark. 

Proc. 

Mark.  Allot. 

I7)(8)(9)*(10) 

Amalgamated 

2,653,933 

2,230,648 

1.990,450 

557,662 

2,548,112 

2,301,616 

86.7 

96.5 

88.5 

105.6 

94.3 

American 

4,337.156 

3,399,190 

3.252.867 

849,798 

4,102,665 

3,705.786 

85.4 

105.1 

85.6 

116.5 

98.2 

Central 

226,298 

233,404 

169,724 

58,351 

228,075 

206,012 

91.0 

103.7 

68.3 

80.2 

85.8 

Franklin 

256,855 

267,539 

192,6a 

66,885 

259,526 

234.420 

91.3 

98.3 

85-8 

88.6 

91.0 

Garden  City 

279,989 

163,768 

209,992 

40,942 

250,934 

226,659 

81.0 

153.1 

82.4 

121.9 

109.6 

Great  Lakes 

872,430 

638,631 

654,323 

159,658 

813,981 

735,239 

84.3 

118. 4 

70.8 

U3.9 

96.9 

Great  Western 

8,572,255 

8,064, 145 

6,429.191 

2,016,036 

8,445,227 

7,626,262 

89.0 

102.4 

87.6 

90.2 

92.3 

Omni  son 

1,135 

169,345 

851 

42,336 

43,187 

39,009 

- 

- 

- 

Gunnison  Sugars 

131,320 

- 

98,490 

- 

98,490 

88.962 

- 

- 

- 

- 

Holly 

4,359,900 

4,511,347 

3,269,925 

1,127,837 

4,397,762 

3.972,336 

91.1 

103.0 

72.0 

97.1 

90.8 

Isabella 

183,930 

221,226 

137,948 

55,307 

193,255 

174,560 

94-9 

87.4 

83.9 

73-0 

84.8 

Lake  Shore 

195,426 

346,642 

146,570 

86,661 

233,231 

210,669 

92.8 

70.7 

66.9 

59-5 

72.5 

Layton 

159,576 

200,661 

119,682 

50,165 

169,847 

153.U7 

96.1 

75.7 

100.9 

76.6 

87-3  w 
127.5  CD 

Los  Alamltos 

424,716 

161,758 

318,537 

40, 44C 

358,977 

324,251 

76.3 

148.3 

92.6 

192.9 

Menominee 

228, 841 

131,118 

171,631 

32,780 

2C4.U1 

184,637 

80.7 

129.9 

77.4 

14110 

1CT.3  Cr 

Michigan 

1.456,774 

1,291,798 

1,092,581 

322,950 

1,415,531 

1,276,597 

87-8 

90.2 

82.0 

96.4 

89.1 

Monitor 

320,985 

382,922 

240,739 

95,731 

336,470 

303,921 

94-7 

83.8 

75.8 

33.0 

64.3 

Mt.  Clemens 

84,370 

8,130 

63,278 

2,033 

65,311 

58,993 

- 

- 

- 

- 

- 

National 

173,310 

146,929 

129.983 

36,732 

166,715 

150,588 

86.9 

94.7 

34.5 

121.0 

96.8 

Northeasters 

0 

126, 411 

- 

31,603 

31,603 

28,546 

- 

- 

- 

- 

- 

Ohio 

176,181 

132,798 

132,136 

33,200 

165,336 

149,342 

64.8 

107.3 

80.8 

94-2 

91.8 

Paulding  r-  ( 

149,971 

127,331 

112,478 

31,833 

144,311 

130; 351 

86.9 

62.0 

87-7 

87.7 

86.1 

Rock  County  -  * 

- 

- 

- 

- 

- 

- 

- 

- 

Spreckels 

3,260,801 

3,363.850 

2,445,601 

840,963 

3.286,564 

2,968,632 

91.0 

89.9 

73.8 

108.0 

90.7 

Superior 

281,517 

149,947 

211,138 

37,487 

248,625 

224,574 

79.8 

118.9 

74.8 

167.8 

110.3 

Union 

555,952 

473,262 

U6.964 

118,316 

535,280 

433,499 

87.0 

83-2 

S1.9 

112.3 

91.1 

Utah-Idaho 

3.453,863 

2,955,404 

2,590.397 

738,851 

3,329,248 

3,007,187 

87.1 

104.5 

87.5 

98.5 

94.4 

West  Bay  City 

- 

Total 

32,797,484 

29,898,204 

24,508,113 

7.474,551 

32,072,664 

28,970,056 

88.3 

100.0 

81. 9 

96.9 

92.3 

469f\ 
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TABLE  5 

PROPOSED  MARKETING  ALLOTMENTS  BEET  gJQAB  I  ^ 


Formula  No.  8  Equal  Weight  to  Effective  Inventory,  Average  Past  3-Yr.  Marketings  and  Average  Past  3-Yr.  Processings 


(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

(9) 

(10) 

Col.  (5) 

Col.  (5) 

Col.  (5) 

Col.  (5) 

19U 

Avg.  Mark. 

Avg.  Proc. 

Average 

19a  Mark. 

03  $  19a 

as  %  1940 

as  %  1940 

•a  *  1939 

Avg.  Cols. 

! 

Eff.  Inv. 

1938-39-40 

1938-39-40 

Cols,  (1)(21D) 

Allot. 

Eff.  Inv. 

Mark. 

Proc. 

Mark  «✓//„<<■. 

(61 (7) (8)4(9) 

Amalgamated 

2.653.933 

2,230,648 

2,633,099 

2,505.893 

2,258,625 

85.1 

94-7 

86.9 

103.6 

92.6 

American 

4,337,156 

3,399.190 

4,020,690 

3,919,012 

3.532,305 

81.4 

100.1 

81.6 

111.1 

93-6 

Central 

226,298 

233,404 

292,368 

250,690 

225,953 

99.8 

113.7 

74.9 

88.0 

94.1 

Franklin 

256,855 

267,539 

286,984 

270,459 

243,772 

94.9 

102.2 

89.2 

92.1 

94.6 

Garden  City 

279,989 

163,768 

213.7U 

219.166 

197,540 

70.6 

133-4 

71.8 

106.2 

95.5 

Great  Lakes 

872,430 

638^631 

872,996 

794,686 

716,271 

e2.1 

115-3 

69.0 

111.0 

94.4 

Great  Western 

8.572,255 

8,064,145 

8,558,770 

8,398,390 

7,569,682 

88.3 

101.6 

86.9 

89.5 

91.6 

Gunnison 

1.135 

169,345 

- 

- 

- 

- 

- 

- 

- 

Gunnison  Sugars 

134.320 

- 

168,975 

156,925 

HI, 440 

106.3 

- 

- 

- 

- 

Holly 

4,359,900 

4.511,347 

4.901,606 

4,590,951 

4,137,9a 

94.9 

107.3 

75.0 

101.1 

94.6 

Isabella 

183,930 

221,226 

237,808 

214,321 

193,173 

105.0 

96.7 

92.6 

80.8 

93.8 

Lake  Shore 

195,426 

346,642 

362,048 

301,372 

271.634 

139.0 

91.2 

86.2 

76.8 

98.3 

Layton 

159.576 

200,661 

196,748 

185,662 

167.342 

104  9 

82.6 

110.1 

83.5 

95.3 

Los  Alamitos 

424,716 

161,758 

270,098 

285.524 

257,350 

6C.6 

117.7 

73.5 

153.1 

101.2 

Menominee 

228.8U 

131,118 

193,019 

184,326 

166,138 

72.7 

116.9 

69.6 

126.9 

96.5 

Michigan 

1,456,774 

1,291,798 

1,579,074 

1,442.549 

1,300,206 

89.3 

91.7 

83.4 

98.0 

90.6 

Monitor 

320.985 

382,922 

425,098 

376,335 

339,200 

105.7 

93.5 

84.6 

92.7 

94.1 

Mt.  Clemens 

84.370 

8430 

92,500 

61.667 

55,562 

65.9 

- 

- 

- 

- 

National 

173.310 

146,929 

165,952 

162,064 

146,072 

84.3 

91.9 

82.0 

117.4 

93.9 

Northeastern 

- 

126, 411 

- 

«• 

- 

- 

- 

- 

— 

Ohio 

176,181 

132,798 

178,  ia 

162,373 

146,351 

83.1 

105.2 

79.1 

f2.3 

89.9 

Paulding 

149,971 

127.331 

165,391 

147,564 

133.003 

88.7 

83.7 

89.5 

89.5 

87.9 

Rock  County 

- 

- 

- 

- 

- 

- 

- 

- 

- 

- 

Spreckels  ►  . . 

3.260,801 

3,363,850 

3,747.7 44 

3,457.465 

3.116,301 

95-6 

94.3 

77.5 

113.4 

95.2 

Superior  *\ 

281,517 

149,947 

238,026 

223,163 

201,142 

71.4 

106.5 

67.0 

150.3 

98.8 

Union 

555,952 

473,262 

563,072 

537,429 

484,398 

87.1 

83.3 

82.0 

112.5 

91.2 

Utah- Idaho 

3,453,863 

2,955,404 

3,471.627 

y  293.631 

2,968,633 

86.0 

103.1 

86.4 

97.3 

93.2 

West  Bay  City 

- 

- 

- 

- 

32,797.404 

29,893,204 

3’ ,855. 59? 

32.1a  ,61*7 

28,970,056 

88.3 

100.0 

81.9 

98.9 

92.3 

470 


TABLE  6 


PROPOSED  MARKETING  ALLOTMENTS  OF  HEP  SOQAR  1941 


Formxla  9  Equal  Weight  to  Effective  Inventory,  1940  Processings  end  1940  Marketing 


<l) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

(9) 

(10) 

Col.  (5) 

Col.  (5) 

Col.  (5) 

Col.  (5) 

1 

Eff.  Inv. 

Processings 

Marketing 

Average 

Mark.  Allot. 

*  19U 

%  1940 

*  I960 

t  1939 

Avg.  Cols. 

1941  . 

1940 

1940 

Cols.  (1)( 2)4(3) 

1941 

Eff.  Inv. 

Mark. 

Pros. 

(6)  (7)  (8)4(9) 

Amalgamated 

2,653.933 

2,600,000 

2,384,933 

2.546,289 

2,281,618 

86.0 

95.7 

87.8 

104.6 

93.5 

American 

4,337,156 

4,326,851 

3,527,108 

4,063,705 

3,641,307 

84.O 

103.2 

84.2 

114.5 

86.5 

Central 

226,298 

301,662 

198,700 

242,220 

217,043 

95.9 

109.2 

71.9 

84.5 

90.4 

Franklin 

256,855 

273,307 

238,486 

256,216 

229,584 

89.4 

96.3 

84.0 

86.8 

89.1 

Garden  City 

279,989 

275,000 

148,056 

234,348 

209,989 

75-0 

141.8 

76.4 

112.9 

101.5 

Greet  Lakes 

872,430 

1,038,629 

621,018 

844,026 

756.295 

86.7 

121.6 

72.8 

117.2 

99.6 

Great  Western 

8,572,255 

8,711.550 

7,452,897 

8,245,567 

7,388,490 

86.2 

99.1 

84.8 

87.4 

89.4 

Gunnison 

1,135 

- 

158,186 

53,107 

47,587 

- 

- 

— 

- 

- 

Gunnison  Sugar 

131,320 

131,320 

- 

43,773 

39.223 

- 

- 

- 

- 

- 

Holly 

4.359,900 

5,518,009 

3.857,607 

4,578.505 

4,102.597 

94-1 

106.4 

74.3 

100.3 

93.8 

Isabella 

183,930 

208,176 

199.748 

197,285 

176,778 

96.1 

88.5 

84.9 

73.9 

85.9 

Lake  Shore 

195,426 

315.010 

297,991 

269,476 

2^1,466 

123.6 

81.0 

76.7 

68.2 

87.4 

Layton 

159,576 

151,975 

202,710 

171,4?0 

153,602 

96.3 

75.8 

101.1 

76.7 

87.5 

Los  Alamitos 

424,716 

350,000 

218,617 

331,111 

296,694 

69.9 

135-7 

84.8 

176.5 

116.7 

Menominee 

228,841 

238,685 

142,093 

203,206 

182,084 

79.6 

128.1 

76.3 

139.0 

105.8 

Michigan 

1,456.774 

1,559.745 

1,418,050 

1,478,189 

1,324,540 

90*9 

93.4 

84.9 

99.9 

92.3 

Monitor 

320,985 

400,897 

362,709 

361,530 

323.951 

100.9 

89.3 

80.8 

88.5 

89.9 

Mt.  Clemens 

84.370 

92.500 

.  8*430 

61,667 

55,257 

- 

- 

- 

- 

- 

National 

173,310 

178,189 

158,991 

170,163 

152,476 

88.0 

95.9 

85.6 

122.6 

98.0 

Northeastern 

- 

- 

126,014 

42,005 

37,639 

- 

- 

- 

- 

♦ 

Ohio 

176,181 

184,943 

139,121 

166,748 

149,416 

84.8 

107.4 

80.8 

94.3 

91.8 

Paulding 

149,971 

148,650 

•  158,991 

152,537 

136,682 

91.1 

86.9 

91.9 

92.0 

90.3 

Rock  County 

- 

- 

- 

- 

- 

- 

- 

- 

- 

- 

Spreckels 

3.260,801 

4,021,808 

3,303,889 

3,528,832 

3,162,032 

97.0. 

95.7 

78.6 

115.0 

96.6 

Superior 

231,517 

300,242 

188,805 

256,856 

230,157 

81.8  ' 

121.? 

76.7 

171.9 

U3.1 

Union 

555,952 

590,671 

581,283 

575.969 

516,101 

92.8 

88«* 

87.4 

119.8 

97.2 

Utah-Idaho 

3.453.863 

3,435.000 

2,878,775 

3,255,379 

2,917,450 

84.5 

101.3 

84.9 

95.6 

West  Bay  City 

- 

- 

- 

- 

Total 

32.797,484 

35,352,819 

28,972.908 

32.330,629 

28,970,056 

38.3 

100.0 

81.9 

98.9 

92.3 

471 
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BEST  COPY  AVAILABLE 
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SUGAR  BEET  PLANTINGS  19}l-4o  CROPS  -  BEET  SUGAR  PRODUCTION  1931-35  CROPS 
(Exhibit  l4  -  194i  Beet  Sugar  Allotment  Hearing) 


SUGAR  3.EET  PLANTINGS 

• 

• 

• 

BEET 

SUGAR  PROD 

U  C  T  I  0  N 

Company 

1931  i 

1932  j 

1933  ; 

193*+  : 

1935  ! 

1935  i 

1937  5 

1938  ; 

.1939  : 

1940  : 

.1931  ; 

1932  1 

1933  i 

1934  1 

1935 

Amalgamated 

22,702 

34,09*+ 

49,940 

*+2,513 

27,217 

39,9*+5 

47,438 

61,533 

61,964 

63.357 

728,116 

1,658,549 

2, 044,35s 

434,600 

914,965 

Aner.  Crystal  118,944 

105.355 

123,551 

H*+.  195 

112, 258 

112.971 

102, 318 

121,516 

126,347 

127,  ^9 

2,876,497 

3,0*40,574 

3,642,528 

2,359.687 

2,819,586 

Central 

- 

- 

10,50s 

13.35*+ 

13,300 

9,335 

12,216 

15,794 

14,137 

13,427 

- 

— 

199,749 

213.798 

222,000 

Franklin  Co. 

8,425 

8,325 

8,900 

8,126 

8,032 

7,255 

7,529 

8,106 

7,915 

8,147 

210,537 

233,867 

219,377 

177.671 

193.191 

Garden  City 

9.151 

10,039 

15,210 

13,952 

9,937 

8,852 

8,002 

9.949 

10,257 

10,642 

163,774 

222,299 

278,231 

169,501 

109,406 

Great  Lakes 

9.742 

21,199 

33,  *+15 

39,092 

33,843 

21,017 

17,540 

34,685 

33,857 

35,417 

258,057 

582,339 

693,911 

619,261 

553,203 

Great  Western  292,473 

237,330 

293,341 

272,405 

181,436 

256,643 

227,353 

222,094 

239,762 

222,234 

10,305,154 

8,243,659 

10,698,681 

7,424,436 

7,481,950 

Gunnison 

5.333 

5,7*+0 

5,079 

6,279 

5,583 

6,012 

6,932 

6,868 

6,766 

5,936 

s4,s45 

191,970 

24i,64o 

65,035 

142,320 

Holly 

97,828 

92,725 

118,75*+ 

112,572 

101,753 

119,476 

118, 511 

128,930 

129,217 

136,647 

3,209,311 

3, 4io,ois 

4,317,227 

3,633,824 

3.895,993 

Isabella 

11,652 

12,164 

16,157 

10,845 

13.183 

11,036 

9.520 

11,246 

11,511 

16,550 

11,562 

264,508 

280,002 

300,44s 

241,562 

2i4,i4o 

Lake  Shore 

5.259 

9,062 

11,325 

7,54c 

H,3*+3 

13.029 

12,377 

11.253 

17,625 

13,195 

177,881 

278,185 

245,078 

255,631 

167,115 

Layton 

4.090 

0.496 

6,246 

4,388 

4*902 

5,659 

5.360 

5,574 

4,577 

164, i4s 

294,054 

233,715 

5,931 

l44, 54g 

Los  Alanitos 

2,6°4 

*+.507 

5,^17 

*+,285 

4,193 

3,403 

m 

6,329 

6,554 

7,786 

31,786 

94,924 

115,785 

112,210 

79,10? 

Menominee 

5,559 

3,115 

3,  *+97 

2,725- 

7,209 

5,233 

6,561 

7,204 

9,705 

115,919 

179,539 

208,855 

186, 441 

109,494 

Michigan 

12.470 

61,571 

33,235 

67,737 

53.549 

47,635 

44,367 

70, 260 

66,911 

58, 233 

34o,oaS 

1,575,102 

1.633,735 

1.312,195 

707,212 

Monitor 

15,573 

15,517 

17,23*+ 

17, 220 

12,493 

17,290 

11.755 

16, 568 

l6,4o6 

16,347 

428,620 

531,954 

384,435 

152,443 

428,490 

513.315 

109,427 

National 

6,600 

5.520 

6,o4o 

6,900 

3,942 

5,738 

6,33s 

5,073 

6,717 

6,24o 

53.25? 

34,126 

65.773 

Ohio 

5,438 

5, *+95 

10,016 

9,991 

9,877 

6,149 

5,360 

9.208 

9,208 

7,738 

206,454 

216,270 

209,280 

150,652 

l*+4, 730 

Paulding 

Southeastern- 

““ 

9. 520 

12,831 

14,610 

13.290 

7.771 

5,994 

10,172 

10,000 

6,417 

— 

241,126 

190.682 

202,954 

197,461 

Mt-  Clemens 

- 

- 

10,920 

9,95*+ 

9,372 

4,813 

3,189 

7,856 

8,456 

5,866 

— 

— 

206,007 

132,940 

114, 526 

Spreckels 

*+3.550 

54,064 

53.772 

52,721 

52,992 

60,769 

64,759 

31,739 

6,546 

75,273 

74,371 

1.395.358 

2,170,076 

2,754,882 

2,703,446 

2,179.194 

Superior 

- 

- 

7,060 

9,950 

8,490 

5,158 

3,790 

10,964 

12,352 

- 

- 

135,346 

183. 434 

108,050 

Union 

-5,s"i2^ 

- 

- 

6,238 

5,715 

8,323 

10, 211 

16,090 

13,058 

l4,4is 

- 

- 

- 

24g,870 

215,646 

Utah-Idaho 

76.878 

103.  *+53 

80,642 

78.930 

57.215 

66,785 

96.899 

93.703 

92.907 

1,755,435 

2.913.366 

^571950 

1,625,426 

2,289.285 

Total 

742, 922 

786,515: 

3,015,452 

939,270 

791,511 

239,929 

804,590 

977,067 

929,051 

975, 4o6 

22,769,6a 

26,397,079 

32,522.393 

22,954,768 

23,426,856 

Data  for  each  company  obtained  by  totaling  the  planted  acreage  and  sugar  production!  for  all  of  the  plaits  either  owned  or  operated  by  the  company  at  the 
present  time  even  though  some  of  the  plants  may  have  been  operated  in  years  past  by  some  other  company. 


Totals  do  not  necessarily  ropresont  U.  S*  totals  in  that  data  for  some  companies  not  now  operating  have  bean  excluded. 
Marketings  from  1931-1934  not  available  in  satisfactory  form. 

PRCk  STATISTICAL  RECORDS  OF  THE  SUGAR  DIVISION,  AGRICULTURAL  ADJUSTMENT  ADMINISTRATION,  U.  S.  DEPARTMENT  OF  AGRICULTURE 
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630  PROPOSED  FINDINGS  OF  FACT,  CONCLUSIONS 
AND  ORDER  WITH  RESPECT  TO  THE  ALLOT¬ 
MENT  OF  THE  1941  SUGAR  QUOTA  FOR  THE 
DOMESTIC  BEET  SUGAR  AREA  AND  NOTICE 
THEREOF. 

Notice 

Re:  Allotment  of  the  1941  Sugar  Quota  for  the  Domestic 

Beet  Sugar  Area 

The  proposed  findings  of  fact,  conclusions,  and  order  set 
forth  below  have  been  prepared  by  the  undersigned  pre¬ 
siding  officers  on  the  basis  of  the  record  of  the  hearing  held 
in  Chicago,  Illinois,  on  January  29  and  30,  1941.  General 
Sugar  Regulations,  Series  2,  No.  2,  Revised,  issued  by  the 
Secretary  of  Agriculture  on  February  3,  1939,  provide  that 
written  objections  to  the  proposed  findings  of  fact,  conclu¬ 
sions  and  order  may  be  filed  within  ten  days  after  publica¬ 
tion  in  the  Federal  Register.  The  objections  should  be  filed 
in  quadruplicate  with  the  Hearing  Clerk,  Office  of  the  So¬ 
licitor,  Department  of  Agriculture,  Washington,  D.  C.  Ob¬ 
jections  received  bearing  postmark  dated  not  later  than 
the  tenth  day  after  such  publication  will  be  considered  as 
filed  within  the  10-day  period.  Upon  the  expiration  of  such 
period  for  filing  objections,  the  presiding  officers  will  con¬ 
sider  such  objections  as  may  have  been  filed  and  make  such 
changes  in  the  proposed  findings  of  fact,  conclusions,  and 
order  as  they  deem  proper,  and  'will  transmit  the  record  of 
the  proceedings  to  the  Secretary  of  Agriculture  for  such 
action  as  he  may  deem  appropriate. 

/s/  ROBERT  H.  SHIELDS 
/s/  CHARLES  M.  NICHOLSON 
/s/  JOHN  C.  BAGWELL 
Presiding  Officers 
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G31  Proposed  Findings  of  Fact ,  Conclusions ,  and  Order 
with  Reference  to  the  Allotment  of  the  1941  Sugar 
Quota  for  the  Domestic  Beet  Sugar  Area 

Preliminary  Statement 

General  Sugar  Quota  Regulations,  Series  8,  No.  1,  Rev. 
1,  issued  by  the  Secretary  of  Agriculture  pursuant  to  the 
provisions  of  the  Sugar  Act  of  1937,  as  amended  (herein¬ 
after  referred  to  as  the  “act”),  established  a  1941  sugar 
quota  for  the  domestic  beet  sugar  area  of  1,589,100  short 
tons,  raw  value.1 

Under  the  provisions  of  section  205  (a)  of  the  act,  the 
Secretary  is  required  to  allot  a  quota  whenever  he  finds 
that  the  allotment  is  necessary  (1)  to  assure  an  orderly 
and  adequate  flow  of  sugar  or  liquid  sugar  in  the  channels 
of  interstate  commerce,  (2)  to  prevent  the  disorderdlv  mar¬ 
keting  of  sugar  or  liquid  sugar,  (3)  to  maintain  a  continu¬ 
ous  and  stable  supply  of  sugar  or  liquid  sugar,  or  (4)  to 
afford  all  interested  persons  an  equitable  opportunity  to 
market  sugar  or  liquid  sugar  within  the  quota  for  any  area. 
Section  205  (a)  also  provides  that  such  allotment  shall  be 
made  after  such  hearing  and  upon  such  notice  as  the  Sec¬ 
retary  may  by  regulations  prescribe. 

On  January  14,  1941,  the  Acting  Secretary  of  Agricul¬ 
ture  made  the  following  finding: 

“Pursuant  to  the  authority  contained  in  Section  205  (a)  of 
the  Sugar  Act  of  1937  (Public,  No.  414,  75th  Con- 
632  gress),  as  amended,  and  on  the  basis  of  the  informa¬ 
tion  now  before  me,  I,  Grover  B.  Hill,  Acting  Sec¬ 
retary  of  Agriculture,  do  hereby  find  that  the  allotment 
of  the  1941  sugar  quota  for  the  domestic  beet  sugar  area  is 
necessary  to  prevent  the  disorderly  marketing  of  such 
sugar  and  to  afford  all  interested  persons  an  equitable  op¬ 
portunity  to  market  such  sugar  in  the  continental  United 
States  *  *  V’ 


*  All  calculations  are  based  on  this  revised  quota. 
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The  Acting  Secretary,  on  the  basis  of  that  finding  and 
pursuant  to  the  provisions  of  the  act  and  General  Sugar 
Regulations,  Series  2,  No.  2,  Revised  (issued  February  3, 
1939),  gave  due  notice  of  a  public  hearing  to  be  held  at 
Chicago,  Illinois,  on  January  29,  1941,  for  the  purpose  of 
receiving  evidence  to  enable  him  to  make  a  fair,  efficient, 
and  equitable  distribution  of  the  1941  sugar  quota  for  the 
domestic  beet  sugar  area  among  persons  who  market  such 
sugar  in  the  continental  United  States. 

The  hearing  was  duly  held  at  the  time  and  place  specified 
in  the  notice. 

The  presiding  officer  announced  at  the  hearing  that  the 
finding  of  necessity  for  the  allotment  of  the  quota  for  the 
area  was  in  the  nature  of  a  preliminary  finding  based  on 
the  best  information  available  to  the  Acting  Secretary  at 
the  time  and  that  it  would  be  appropriate  at  the  hearing  to 
present  evidence  on  the  basis  of  which  the  Secretary  might 
affirm,  modify,  or  change  such  preliminary  finding  and 
make  or  withhold  allotment  of  the  quota  in  accordance 
therewith  (R.  p.  9). 

The  figures  introduced  in  the  record  by  the  representa¬ 
tive  of  the  Sugar  Division  (R.,  Exhibit  2)  show  that,  as  of 
January  1, 1941,  processors  had  on  hand,  or  to  be  processed 
after  that  date  from  1940  crop  beets,  a  quantity  of  sugar 
amounting  to  1,754,820  short  tons,  raw  value  (hereinafter 
referred  to  as  “January  1,  1941,  effective  inven- 
633  tory”).  This  supply  of  sugar,  which  does  not  take 
into  account  the  sugar  available  for  market  in  the 
fall  of  1941  from  1941  crop  processings,  exceeds  the  1941 
quota  for  the  area  by  165,720  short  tons,  raw  value.  The 
testimony  of  processors  tended,  generally,  to  confirm  the 
necessity  for  the  allotment,  and  no  testimony  was  offered  to 
the  effect  that  the  allotment  of  the  quota  was  unnecessary. 

As  to  the  manner  in  which  allotments  should  be  made, 
the  representative  of  the  Amalgamated  Sugar  Company 
proposed  that  allotments  be  made  on  the  basis  of  process¬ 
ings  of  sugar  from  sugar  beets  to  which  proportionate 


1 
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shares,  determined  pursuant  to  section  302  (b)  of  the  act, 
pertained  (hereinafter  referred  to  as  “processings”),  past 
marketings,  and  effective  inventory.  He  proposed  that  one- 
third  weight  be  given  to  average  processings  for  the  years 
1938,  1939,  and  1940,  one-third  weight  to  average  market¬ 
ings  for  the  same  years,  and  one-third  weight  to  effective 
inveritory  on  January  1,  1941,  (R.  pp.  59-61  and  Exhibit 
10).  The  representative  of  the  Utah-Idaho  Sugar  Com¬ 
pany  (R,  p.  289),  the  representative  of  Gunnison  Sugar, 
Incorporated  (R.  p.  296),  and  the  representative  of  the 
Layton  Sugar  Company  (R.  p.  296)  testified  in  favor  of  the 
formula  proposed  by  the  representative  of  the  Amalga¬ 
mated  Sugar  Company. 

The  representative  of  the  Great  Western  Sugar  Company 
proposed  that  allotments  be  made  on  the  basis  of  a  formula 
giving  equal  weight  to  the  average  processings  for  the  four 
years  1937  to  1940,  inclusive,  and  to  the  average  past  mar¬ 
ketings  of  not  less  than  the  four  years  1937  to  1940,  inclu¬ 
sive  (R.  p.  142). 

634  The  representative  of  the  Holly  Sugar  Corpora¬ 
tion  proposed  that  allotments  be  made  on  the  basis 
of  a  formula  giving  equal  weight  to  the  average  process¬ 
ings  for  1939  and  1940  and  the  average  marketings  of  the 
four  years  1936  to  1939,  inclusive  (R.  p.  189). 

The  representative  of  the  American  Crystal  Sugar  Com¬ 
pany  proposed  that  allotments  be  made  on  the  basis  of  a 
formula  giving  sole  consideration  to  effective  inventory  of 
sugar  on  January  1,  1941  (R.  p.  213). 

The  representative  of  the  Michigan  Sugar  Company  tes¬ 
tified  in  favor  of  the  principles  embodied  in  the  formula 
proposed  by  the  representative  of  the  Amalgamated  Sugar 
Company,  but  proposed  the  use  of  the  two  most  recent 
years  for  processings  and  marketings.  This  formula  would 
give  one-third  weight  to  effective  inventory  on  January  1, 
1941)  one-third  weight  to  the  average  processings  for  the 
years  1939  and  1940,  and  one-third  weight  to  the  average 
marketings  for  the  years  1939  and  1940  (R.  p.  262). 
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The  representative  of  the  Spreckels  Sugar  Company  pro¬ 
posed  that  the  allotments  be  made  on  the  basis  of  the  for¬ 
mula  used  by  the  Secretary  in  alloting  the  1939  quota  for 
the  domestic  beet  sugar  area  (R.  pp.  306-309).  The  rep¬ 
resentative  of  the  Holly  Sugar  Corporation  also  testified 
that,  if  the  proposal  made  by  him  (R.  p.  189)  was  not 
adopted,  the  Holly  Corporation  had  no  objection  to  the  use 
of  the  formula  used  in  allotting  the  1939  quota,  provided 
that  marktings  for  1940  were  not  included  (R.  p.  191). 
635  Representatives  of  the  National  Sugar  Manufac¬ 
turing  Company,  Isabella  Sugar  Company,  and  the 
Mt.  Clemens  Sugar  Beet  Growers’  Association  asked  that 
special  consideration  be  given  to  single  plant  companies 
but  did  not  offer  any  specific  proposal  as  to  how  this  should 
be  done  (R.  pp.  92,  120,  and  266).  Substantially  the  same 
position  was  taken  by  the  representative  of  the  Franklin 
County  Sugar  Company  (R.  p.  114). 

The  representative  of  the  Union  Sugar  Company  urged 
that  special  consideration  be  given  to  comapnies  which  did 
not  increase  their  1940  production  over  that  of  1939  (R.  p. 
258). 

The  representative  of  the  Garden  City  Company  testi¬ 
fied  in  opposition  to  the  formula  used  by  the  Secretary  in 
allotting  the  1939  quota  but  made  no  proposal  with  respect 
to  the  method  of  allotment  which  should  be  followed  in 
1941  (R.  p.  297). 

The  representative  of  the  Central  Sugar  Company  ob¬ 
jected  to  the  use  of  effective  inventory  figures  in  any  for¬ 
mula  for  the  allotment  of  the  1941  quota.  He  testified  in 
favor  of  a  formula  based  upon  past  marketings  and  pro¬ 
cessings,  but  made  no  specific  proposal  for  the  allotment 
of  the  1941  quota  (R.  p.  300). 

Basic  of  Allotment 

Section  205  (a)  of  the  act  provides,  in  part,  as  follows: 

“Allotments  shall  be  made  in  such  manner  and  in  such 
amounts  as  to  provide  a  fair,  efficient,  and  equitable  distri¬ 
bution  of  such  quota  or  proration  thereof,  by  taking  into 


consideration  the  processings  of  sugar  or  liquid  sugar 
from  sugar-beets  or  sugar-cane  to  which  proportion 
ate  shares,  determined  pursuant  to  the  provisions  of  sub¬ 
section  (b)  of  section  302,  pertained;  the  past  marketings 
or  importations  of  each  such  person;  or  the  ability  of  such 
person  to  market  or  import  that  portion  of  such  quota  or 
proration  thereof  allotted  to  him.” 

636  It  is  believed  that,  in  order  to  make  a  fair,  efficient, 
and  equitable  distribution  of  the  1941  sugar  quota 
for  the  domestic  beet  sugar  area,  allotments  should  be  made 
on  the  basis  of  (1)  processings  and  (2)  past  marketings 
of  sugar.  The  use  of  the  average  quantity  of  sugar  mar¬ 
keted  by  each  processor  during  the  three  calendar  years 
1937, 1938,  and  1939,  will  afford  a  fair  and  reasonable  meas¬ 
ure  of  past  marketings  and  the  use  of  the  average  process¬ 
ings  of  sugar  from  proportionate  shares  of  sugar  beets  for 
the  best  three  of  the  1937,  1938,  1939,  arid  1940  crops  will 
afford  a  fair  and  reasonable  measure  of  processings.  The 
record  shows  that  crop  hazards  have  resulted  in  occasional 
crop  deficiencies  for  individual  processors  (Carey,  R.  p. 
88).:  It  is  believed,  therefore,  that  the  use  of  processings 
from  proportionate  shares  for  the  best  three  of  the  four 
crops  1937-40,  inclusive,  will  adequately  compensate  for 
such  occasional  crop  deficiencies. 

The  act  contemplates  a  method  of  allotment  which  will, 
in  addition  to  providing  a  fair,  efficient,  and  equitable  dis¬ 
tribution  of  the  quota,  afford  protection  to  producers  of 
sugar  beets.  This  result  may  be  accomplished  by  giving 
one-fourth  weight  to  past  marketings  and  three-fourths 
weight  to  processings,  measured  in  the  manner  stated 
above. 

As  heretofore  stated,  the  January  1,  1941,  effective  in¬ 
ventory  for  all  processors  exceeds  by  a  substantial  amount 
the  1941  quota  for  the  beet  sugar  area.  Therefore,  any  con¬ 
ceivable  allocation  of  the  quota  under  the  act  would  require 
that  some  processors  carry  into  the  calendar  year  1942 
sugar  produced  from  the  1940  crop  of  sugar  beets. 
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C37  In  view  of  this  situation,  and  in  view  of  the  require¬ 
ments  of  section  302  of  the  act,  pertaining  to  the  es¬ 
tablishment  of  proportionate  shares  adequate  to  meet  the 
quota  and  provide  a  normal  carry-over  inventory,  it  is  be¬ 
lieved  that  a  fair,  efficient,  and  equitable  distribution  of  the 
quota  requires  that  no  processor  be  given  a  marketing  al¬ 
lotment  for  1941  in  excess  of  its  January  1,  1941,  effective 
inventory.  Therefore,  the  basic  formula  set  forth  above 
should  be  modified  so  that  the  final  allotment  of  any  pro¬ 
cessor  would  not  exceed  that  amount.  It  is  believed,  fur¬ 
ther,  that  a  quantity  of  sugar  which  represents  the  excess 
of  the  initial  allotments  under  the  formula  over  January 
1,  1941,  effective  inventories  should,  in  order  to  result  in 
fair,  efficient,  and  equitable  final  allotments,  be  allocated 
to  those  processors  whose  January  1,  1941,  effective  in¬ 
ventories  exceed  their  respective  initial  allotments  by  more 
than  an  amount  determined  by  multiplying  such  inventory 
of  each  processor  by  the  percentage  computed  by  dividing 
the  difference  between  the  January  1,  1941,  effective  in¬ 
ventory  for  the  industry  and  the  quota  for  the  area  by  the 
sum  of  the  January  1,  1941,  effective  inventories  of  proces¬ 
sors  whose  said  inventories  exceed  their  respective  initial 

allotments.  The  excess  of  initial  allotments  over  Januarv 

* 

1,  1941,  effective  inventories  shall  be  prorated  on  the  basis 
of  each  processor’s  share  of  the  quantity  in  excess  of  the 
quantity  computed  as  described  above. 

638  Findings  of  Fact 

On  the  basis  of  the  record  of  the  hearing,  I  hereby  find: 

1.  That,  as  of  January  1, 1941,  sugar  beet  processors  had 
on  hand,  or  to  be  processed  after  that  date  from  1940  crop 
beets,  a  quantity  of  sugar  amounting  to  1,754,820  short  tons, 
raw  value,  and  that  this  amount  exceeds  the  1941  quota 
for  the  domestic  beet  sugar  area  by  165,720  short  tons,  raw 
value. 

2.  That  a  fair  and  reasonable  measure  of  the  past  mar¬ 
ketings  of  each  processor  is  the  average  quantity  of  sugar 
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marketed  during  the  three  calendar  years 

1937,  1938,  1939, 

and  that  the  past  marketings  of  each  processor  so  measured 
are  as  follows: 

Short  tons, 

Processor: 

raw  value 

Amalgamated  Sugar  Co. 

101,934 

American  Crystal  Sugar  Co. 

164,657 

Central  Sugar  Co. 

12,382 

Franklin  County  Sugar  Co. 

13,003 

Garden  City  Company 

8,503 

Great  Lakes  Sugar  Co. 

27,521 

Great  Western  Sugar  Co. 

449,018 

Gunnison  Sugars,  Inc. 

7,915 

Holly  Sugar  Corporation 

231,577 

Isabella  Sugar  Co. 

11,683 

Lake  Shore  Sugar  Co. 

18,069 

Layton  Sugar  Co. 

10,238 

Los  Alamitos  Sugar  Co. 

5,725 

Menominee  Sugar  Co. 

5,581 

Michigan  Sugar  Co. 

Monitor  Sugar,  Division  Robert 

60,711 

Gage  Coal  Company 

18,043 

Mt.  Clemens  Beet  Growers’  Assoc.  5,630 

National  Sugar  Mfg.  Co. 

7,310 

Ohio  Sugar  Company 

6,127 

Paulding  Sugar  Co. 

5,713 

Spreckels  Sugar  Co. 

161,280 

Superior  Sugar  Refining  Co. 

6,171 

LTnion  Sugar  Co. 

21,097 

Utah-Idaho  Sugar  Co. 

135,666 

3.  That  a  fair  and  reasonable  measure  of  each  proces¬ 
sor’s  processings  of  sugar  from  sugar  beets  to  which  pro- 
portinate  shares,  determined  pursuant  to  the  provisions  of 
subsection  (b)  of  section  302  of  the  act,  pertained, 
639  is  the  average  of  the  amounts  of  processing  from  such 
beets  for  the  largest  three  of  the  1937, 1938, 1939,  and 
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1940  crops,  and  that  each  processor’s  processings  so  mea¬ 
sured  are  as  follows : 


Processor: 

Short  tons, 
raw  value 

Amalgamated  Sugar  Co. 

140,871 

American  Crystal  Sugar  Co. 

215,107 

Central  Sugar  Co. 

15,642 

Franklin  County  Sugar  Co. 

15,354 

Garden  City  Company 

11,614 

Great  Lakes  Sugar  Co. 

46,705 

Great  Western  Sugar  Co. 

471,999 

Gunnison  Sugars,  Inc. 

9,040 

Holly  Sugar  Corporation 

262,236 

Isabella  Sugar  Co. 

12,723 

Lake  Shore  Sugar  Co. 

19,370 

Layton  Sugar  Co. 

11,253 

Los  Alamitos  Sugar  Co. 

14,450 

Menominee  Sugar  Co. 

10,327 

Michigan  Sugar  Co. 

84,461 

Monitor  Sugar,  Division  Robert 

Gage  Coal  Company 

22,743 

Mt.  Clemens  Beet  Growers’  Assoc. 

7,771 

National  Sugar  Mfg.  Co. 

9,014 

Ohio  Sugar  Co. 

9,531 

Paulding  Sugar  Co. 

8,848 

Spreckels  Sugar  Co. 

200,504 

Superior  Sugar  Refining  Co. 

12,734 

Union  Sugar  Co. 

31,194 

Utah-Idaho  Sugar  Co. 

185,732 

4.  That  the  use  of  a  formula  giving  one-fourth  weight  to 
past  marketings  and  three-fourths  weight  to  processings, 
as  measured  above,  will  afford  substantial  protection  to 
producers  of  sugar  beets. 

5.  That  the  use  of  a  formula  giving  one-fourth  weight 
to  past  marketings  and  three-fourths  weight  to  processings, 
as  measured  above,  results  in  initial  allotments  as  follows : 
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Short  tons, 

Processor : 

raw  value 

Amalgamated  Sugar  Co. 

119,336 

American  Crystal  Sugar  Co. 

184,318 

Central  Sugar  Co. 

13,496 

Franklin  County  Sugar  Co. 

13,441 

Garden  City  Co. 

9,863 

Great  Lakes  Sugar  Co. 

38,147 

Great  Western  Sugar  Co. 

424,402 

Gunnison  Sugars,  Inc. 

7,973 

Holly  Sugar  Corporation 

231,720 

Isabella  Sugar  Co. 

11,344 

Lake  Shore  Sugar  Co. 

17,335 

Layton  Sugar  Co. 

10,012 

Los  Alamitos  Sugar  Co. 

11,168 

Menominee  Sugar  Co. 

8,320 

640  Michigan  Sugar  Company 

71,476 

Monitor  Sugar,  Division 

Robert  Gage  Coal  Company 

19,632 

Mt.  Clemens  Beet  Growers  Assoc. 

6,586 

National  Sugar  Manufacturing  Co. 

7,817 

Ohio  Sugar  Company 

7,901 

Paulding  Sugar  Company 

7,340 

Spreckels  Sugar  Company 

173,581 

Superior  Sugar  Refining  Co. 

10,097 

Union  Sugar  Company 

26,097 

Utah-Idaho  Sugar  Company 

157,668 

Total 

1,589,100 

6.  That  the  January  1,  1941,  effective  inventorv  for  each 

processor  is  as  follows: 

Short  tons, 

Processor : 

raw  value 

Amalgamated  Sugar  Co. 

141,985 

American  Crystal  Sugar  Co. 

232,038 

Central  Sugar  Co. 

12,107 
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Franklin  County  Sugar  Co. 

13,742 

Garden  City  Co. 

14,979 

Great  Lakes  Sugar  Co. 

46,675 

Great  Western  Sugar  Co. 

458,616 

Gunnison  Sugars,  Inc. 

7,086 

Holly  Sugar  Corp. 

233,255 

Isabella  Sugar  Co. 

9,894 

Lake  Shore  Sugar  Co. 

10,455 

Layton  Sugar  Co. 

8,537 

Los  Alamitos  Sugar  Co. 

22,722 

Menominee  Sugar  Co. 

12,243 

Michigan  Sugar  Co. 

78,039 

Monitor  Sugar,  Division  Robert  Gage 

Coal  Co. 

17,173 

Mt.  Clemens  Beet  Growers  Assoc. 

4,514 

National  Sugar  Mfg.  Co. 

9,272 

Ohio  Sugar  Co. 

9,426 

Paulding  Sugar  Co. 

8,023 

Spreckels  Sugar  Co. 

174,453 

Superior  Sugar  Rfg.  Co. 

15,061 

Union  Sugar  Co. 

29,743 

Utah-Idaho  Sugar  Co. 

184,782 

7.  That  the  initial  allotments  exceed 

January  1,  1941 

effective  inventories  in  the  instances  and  amounts  as  fol 
lows: 

Short  tons, 

Processor: 

raw  value 

Central  Sugar  Company 

1,389 

Gunnison  Sugars,  Inc. 

887 

Isabella  Sugar  Company 

1,450 

Lake  Shore  Sugar  Company 

6,880 

Layton  Sugar  Company 

Monitor  Sugar,  Division  Robert 

1,475 

Gage  Coal  Company 

2,459 

Mt.  Clemens  Beet  Growers’  Assoc. 

2,072 

Total 

16,612 
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641  8.  That,  in  view  of  the  present  supply  situation, 

and  the  provisions  of  section  302  of  the  act,  pertain¬ 
ing  to  the  establishment  of  proportionate  shares  adequate 
to  meet  the  quota  and  provide  a  normal  carryover  inven¬ 
tory,  a  fair,  efficient,  and  equitable  distribution  of  the  quota 
requires  that  no  processor  be  permitted  to  market  in  1941 
a  quantity  of  sugar  in  excess  of  its  January  1, 1941,  effective 
inventory. 

9.  That,  in  view  of  the  present  supply  situation,  the  ex¬ 
cess  of  the  initial  allotments  under  the  formula  over  Jan¬ 
uary  1, 1941,  effective  inventories,  as  set  forth  in  paragraph 
7,  should  be  allocated  to  those  processors  whose  January  1, 
1941,  effective  inventories  exceed  their  initial  allotments 
under  the  formula  by  more  than  an  amount  equivalent  to 
each  such  processor’s  share  of  such  excess. 

10.  That  the  excess  of  the  January  1,  1941,  effective  in¬ 
ventory  over  the  initial  allotment  for  each  processor  with 
such  inventory  in  excess  of  the  initial  allotment,  is  as  fol¬ 
lows: 


Processor : 

Short  tons, 
raw  value 

Amalgamated  Sugar  Co. 

22,619 

American  Crystal  Sugar  Co. 

47,720 

Franklin  County  Sugar  Co. 

301 

Garden  City  Co. 

5,116 

Great  Lakes  Sugar  Co. 

8,528 

Great  Western  Sugar  Co. 

34,214 

Holly  Sugar  Corp. 

1,535 

Los  Alamitos  Sugar  Co. 

11,554 

Menominee  Sugar  Co. 

3,923 

Michigan  Sugar  Co. 

6,563 

National  Sugar  Mfg.  Co. 

1,455 

Ohio  Sugar  Co. 

1,525 

Paulding  Sugar  Co. 

683 

Spreckels  Sugar  Co. 

872 

Superior  Sugar  Rfg.  Co. 

4,964 

Union  Sugar  Co. 

3,646 

Utah-Idaho  Sugar  Co. 

27,114 
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11.  That  the  share  for  each  processor  named  in  para¬ 
graph  10  of  the  difference  between  the  January  1,  1941, 
effective  inventory  for  the  industry  and  the  quota  for  the 
area,  is  as  follows: 

Short  tons, 

Processor :  raw  value 

13,864 
22,820 
1,351 
1,473 
4,590 
45,104 
22,940 
2,235 
1,204 
7,675 
912 
927 
789 
17,157 
1,481 
2,925 
18,173 

Total  165,720 

The  above  shares  are  computed  by  multiplying  the  effec¬ 
tive  inventory  as  of  January  1,  1941,  of  each  processor  by 
.0983469966  (165,720  short  tons,  raw  value,  the  excess  of 
the  January  1, 1941,  effective  inventory  of  the  industry  over 
the  quota  of  the  area,  divided  by  1,685,054  short  tons,  raw 
value,  the  sum  of  the  effective  inventories  of  the  processors 
named  in  paragraph  10). 

12.  That  for  each  processor  named  in  paragraph  10  the 
amount  by  which  the  difference  between  the  January  1, 
1941,  effective  inventory  and  the  initial  allotment  exceeds 
the  share  set  forth  in  paragraph  11,  is  as  follows : 


Amalgamated  Sugar  Co. 
American  Crystal  Sugar  Co. 
Franklin  County  Sugar  Co. 
642  Garden  City  Co. 

Great  Lakes  Sugar  Co. 
Great  Western  Sugar  Co. 
Holly  Sugar  Corp. 

Los  Alamitos  Sugar  Co. 
Menominee  Sugar  Co. 
Michigan  Sugar  Co. 

National  Sugar  Mfg.  Co. 
Ohio  Sugar  Co. 

Paulding  Sugar  Co. 

Spreckels  Sugar  Co. 

Superior  Sugar  Rfg.  Co. 
Union  Sugar  Co. 

Utah-Idaho  Sugar  Co. 
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Short  tons, 

Processor : 

raw  value 

Amalgamated  Sugar  Company 

8,655 

American  Crystal  Sugar  Company 

24,900 

Garden  City  Company 

3,643 

Great  Lakes  Sugar  Company 

3,938 

Los  Alamitos  Sugar  Company 

9,319 

Menominee  Sugar  Company 

2,719 

National  Sugar  Mfg.  Company 

543 

Ohio  Sugar  Company 

598 

Superior  Sugar  Refining  Co. 

3,483 

Union  Sugar  Company 

721 

Utah-Idaho  Sugar  Company 

8,941 

Total 

67,460 

13.  That  the  proration  of  the  total  amount  set  forth  in 

paragraph  7  (computed  by  multiplying 

16,612  short  tons, 

raw  value,  the  total  amount  set  forth  in  paragraph  7,  by 

the  percentage  which  each  item  in  para 
total  of  such  items)  is  as  follows: 

graph  12  is  of  the 

643 

Short  tons, 

Processor: 

raw  value 

The  Amalgamated  Sugar  Co. 

2,131 

American  Crystal  Sugar  Co. 

6,132 

The  Garden  City  Co. 

897 

Great  Lakes  Sugar  Co. 

970 

Los  Alamitos  Sugar  Co. 

2,295 

Menominee  Sugar  Co. 

669 

The  National  Sugar  Mfg.  Co. 

134 

Ohio  Sugar  Co. 

147 

Superior  Sugar  Refining  Co. 

858 

Union  Sugar  Co. 

177 

Utah-Idaho  Sugar  Co. 

2,202 

Total 

16,612 
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Conclusions 

On  the  basis  of  the  foregoing  and  after  consideration  of 
the  briefs  submitted  by  interested  persons  following  the 
hearing,  I  hereby  determine  and  conclude  that  the  allotment 
of  the  1941  sugar  quota  for  t  he  domestic  beet  sugar  area 
is  necessary  to  prevent  disorderly  marketing  of  such  sugar 
and  to  afford  all  interested  persons  an  equitable  opportu¬ 
nity  to  market  such  sugar  in  the  continental  United  States: 
and  that  in  order  to  make  a  fair,  efficient,  and  equitable 
distribution  of  such  quota,  as  required  by  section  205  (a)  of 
the  act,  allotment  of  the  quota  should  be  made  by  the  appli¬ 
cation  of  a  formula  giving  one-fourth  weight  to  past  mar¬ 
ketings  and  three-fourths  weight  to  processings,  as  mea¬ 
sured  and  found  in  the  findings  of  fact  made  above,  modified 
in  accordance  with  paragraphs  8  and  9  of  such  findings. 

Order 

Pursuant  to  the  authoritv  vested  in  the  Secretarv  of 
Agriculture  by  section  205(a)  of  the  act,  it  is  hereby  or¬ 
dered  that : 

Sec.  1.  The  1941  sugar  quota  for  the  domestic  beet  sugar 
area  is  hereby  allotted  to  the  following  processors  in  the 
amounts  which  appear  opposite  their  respective  names : 

Allotment 
(short  tons, 
raw-value) 

121,497 
190,450 
12,107 
13,441 
10,760 
39,117 
424,402 
7,086 
231,720 
9,894 
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Processor : 

Amalgamated  Sugar  Co. 
American  Crystal  Sugar  Co. 
Central  Sugar  Company 
Franklin  County  Sugar  Company 
Garden  City  Company 
Great  Lakes  Sugar  Co. 

Great  Western  Sugar  Co. 
Gunnison  Sugars,  Inc. 

Holly  Sugar  Corporation 
Isabella  Sugar  Co. 


Lake  Shore  Sugar  Co. 

10,455 

Layton  Sugar  Co. 

8,537 

Los  Alamitos  Sugar  Co. 

13,463 

Menominee  Sugar  Co. 

8,989 

Michigan  Sugar  Company 

71,476 

Monitor  Sugar,  Division  Robert 

Gage  Coal  Company 

17,173 

Mt.  Clemens  Beet  Growers’  Association 

4,514 

National  Sugar  Mfg.  Co. 

7,951 

Ohio  Sugar  Company 

8,048 

Paulding  Sugar  Co. 

7,340 

Spreckels  Sugar  Co. 

173,581 

Superior  Sugar  Refining  Co. 

10,955 

Union  Sugar  Co. 

26,274 

Utah-Idaho  Sugar  Co. 

159,870 

Others 

0 

Total 

1,589,100 

Sec:  2.  Processors  of  sugar  beets  in  the  domestic  beet 
sugar  area  are  hereby  prohibited  from  shipping,  transport¬ 
ing,  or  marketing  in  interstate  commerce  or  in  competition 
with  sugar  or  liquid  sugar  shipped,  transported  or  marketed 
in  interstate  or  foreign  commerce,  any  sugar  or  liquid  sugar 
produced  from  sugar  beets  grown  in  the  domestic  beet 
sugar  area  in  excess  of  the  marketing  allotments  set  forth 
above. 

Sec.  3.  Any  increase  or  decrease  in  the  1941  sugar  quota 
for  the  domestic  beet  sugar  area  shall  be  prorated  among 
processors  on  the  basis  of  the  allotments  set  forth  above. 
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819  DECISION  AND  ORDER  OF  THE  SECRETARY 

OF  AGRICULTURE  ALLOTTING  THE  1941 
SUGAR  QUOTA  FOR  THE  DOMESTIC  BEET 
SUGAR  AREA. 

Preliminary  Statement 

General  Sugar  Quota  Regulations,  Series  8,  No.  1,  Rev. 
1,  issued  by  the  Secretary  of  Agriculture  pursuant  to  the 
provisions  of  the  Sugar  Act  of  1937,  as  amended  (herein¬ 
after  referred  to  as  the  “act”),  established  a  1941  sugar 
quota  for  the  domestic  beet  sugar  area  of  1,589,100  short 
tons,  raw  value.1 

Under  the  provisions  of  section  205  (a)  of  the  act,  the 
Secretary  is  required  to  allot  a  quota  whenever  he  finds 
that  the  allotment  is  necessary  (1)  to  assure  an  orderly  and 
adequate  flow  of  sugar  or  liquid  sugar  in  the  channels  of 
interstate  commerce,  (2)  to  prevent  the  disorderly  market¬ 
ing  of  sugar  or  liquid  sugar,  (3)  to  maintain  a  continuous 
and  stable  supply  of  sugar  or  liquid  sugar,  or  (4)  to  afford 
all  interested  persons  an  equitable  opportunity  to  market 
sugar  or  liquid  sugar  wTithin  the  quota  for  any  area.  Sec¬ 
tion  205  (a)  also  provides  that  such  allotment  shall  be  made 
after  such  hearing  and  upon  such  notice  as  the  Secretary 
may  by  regulations  prescribe. 

On  January  14, 1941,  the  Acting  Secretary  of  Agriculture 
made  the  following  finding: 

“Pursuant  to  the  authority  contained  in  Section  205  (a) 
of  the  Sugar  Act  of  1937  (Public,  No.  414,  75th  Congress), 
as  amended,  and  on  the  basis  of  the  information  now 

820  before  me,  I,  Grover  B.  Hill,  Acting  Secretary  of  Ag¬ 
riculture,  do  hereby  find  that  the  allotment  of  the 

1941  sugar  quota  for  the  domestic  beet  sugar  area  is  neces¬ 
sary  to  prevent  the  disorderly  marketing  of  such  sugar  and 
to  afford  all  interested  persons  an  equitable  opportunity  to 
market  such  sugar  in  the  continental  United  States  #  #  * 

The  Acting  Secretary,  on  the  basis  of  that  finding  and 
pursuant  to  the  provisions  of  the  act  and  General  Sugar 


i  All  calculations  are  based  on  this  revised  quota. 
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Regulations,  Series  2,  No.  2,  Revised  (issued  February  5, 
1939),!  gave  due  notice  of  a  public  hearing  to  be  held  at 
Chicago,  Illinois  on  January  29,  1941  for  the  purpose  of 
receiving  evidence  to  enable  him  to  make  a  fair,  efficient, 
and  equitable  distribution  of  the  1941  sugar  quota  for  the 
domestic  beet  sugar  area  among  persons  who  market  such 
sugar  in  the  continental  United  States. 

The  hearing  was  duly  held  at  the  time  and  place  specified 
in  the  notice. 

The  presiding  officer  announced  at  the  hearing  that  the 
finding  of  necessity  for  allotment  of  the  quota  for  the  area 
was  in  the  nature  of  a  preliminary  finding  based  on  the  best 
information  available  to  the  Acting  Secretary  at  the  time 
and  that  it  would  be  appropriate  at  the  hearing  to  present 
evidence  on  the  basis  of  which  the  Secretary  might  affirm, 
modify,  or  change  such  preliminary  finding  and  make  or 
withhold  allotment  of  the  quota  in  accordance  therewith 
(R.  p.  9). 

The  figures  introduced  in  the  record  by  the  representa¬ 
tive  of  the  Sugar  Division  (R.,  Exhibit  2)  show  that,  as  of 
January  1, 1941,  processors  had  on  hand,  or  to  be  processed 
after  that  date  from  1940  crop  beets,  a  quantity  of  sugar 
amounting  to  1,754,820  short  tons,  raw  value  (hereinafter 
referred  to  as  “January  1,  1941,  effective  inven- 
821  torv”).  This  supply  of  sugar,  which  does  not  take 
into  account  the  sugar  available  for  market  in  the 
fall  of  1941  from  1941  crop  processings,  exceeds  the  1941 
quota  for  the  area  by  165,720  short  tons,  raw  value.  The 
testimony  of  processors  tended,  generally,  to  confirm  the 
necessity  for  the  allotment,  and  no  testimony  was  offered 
to  the  effect  that  the  allotment  of  the  quota  was  unnecessary. 

As  to  the  manner  in  which  allotments  should  be  made,  the 
representative  of  the  Amalgamated  Sugar  Company  pro¬ 
posed  that  allotments  be  made  on  the  basis  of  processings 
of  sugar  from  sugar  beets  to  which  proportionate  shares, 
determined  pursuant  to  section  302  (b)  of  the  act,  pertain¬ 
ed,  past  marketings,  and  effective  inventory.  He  proposed 
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that  one-third  weight  be  given  to  the  average  processings 
for  the  years  1938,  1939,  and  1940,  one-third  weight  to  the 
average  marketings  for  the  same  years,  and  one-third 
weight  to  the  effective  inventory  on  January  1, 1941  (R.  pp. 
59-61  and  Exhibit  10).  The  representative  of  the  Utah- 
Idaho  Sugar  Company  (R.  p.  289),  the  representative  of 
Gunnison  Sugar,  Incorporated  (R.  p.  296),  and  the  repre¬ 
sentative  of  the  Layton  Sugar  Company  (R.  p.  296)  testi¬ 
fied  in  favor  of  the  formula  proposed  by  the  representative 
of  the  Amalgamated  Sugar  Company. 

The  representative  of  the  Great  Western  Sugar  Company 
proposed  that  allotments  be  made  on  the  basis  of  a  formula 
giving  equal  weight  to  the  average  processings  for  the 
four  years  1937  to  1940,  inclusive,  and  to  the  average  past 
marketings  of  not  less  than  the  four  years  1937  to 
822  1940,  inclusive  (R.  p.  142). 

The  representative  of  the  Holly  Sugar  Corporation 
proposed  that  allotments  be  made  on  the  basis  of  a  formula 
giving  equal  weight  to  the  average  processings  for  1939 
and  1940  and  the  average  marketings  of  the  four  years 
1936  to  1939,  inclusive  (R.  p.  189). 

The  representative  of  the  American  Crystal  Sugar  Com¬ 
pany  proposed  that  allotments  be  made  on  the  basis  of  a 
formula  giving  sole  consideration  to  the  effective  inventory 
of  sugar  on  January  1, 1941  (R.  p.  213). 

The  representative  of  the  Michigan  Sugar  Company  testi¬ 
fied  in  favor  of  the  principles  embodied  in  the  formula  pro¬ 
posed  by  the  representatve  of  the  Amalgamated  Sugar 
Company,  but  proposed  the  use  of  the  two  most  recent  years 
for  processings  and  marketings.  This  formula  would  give 
one-third  weight  to  the  effective  inventory  on  January  1, 
1941,  one-third  weight  to  the  average  processings  for  the 
years  1939  and  1940,  and  one-third  weight  to  the  average 
marketings  for  the  years  1939  and  1940  (R.  p.  262). 

The  representative  of  the  Spreckels  Sugar  Company  pro¬ 
posed  that  the  allotments  be  made  on  the  basis  of  the  for¬ 
mula  used  by  the  Secretary  in  alloting  the  1939  quota  for 
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the  domestic  beet  sugar  area  (R.  pp.  306-309).  The  repre- 
senative  of  the  Holly  Sugar  Corporation  also  testified  that, 
if  the  proposal  made  by  him  (R.  p.  1S9)  was  not  adopted, 
he  had  no  objection  to  the  use  of  the  formula  used  in  allot- 
!  ing  the  1939  quota,  provided  marketings  for  1940 

823  were  not  included  (R.  p.  191). 

Representatives  of  the  National  Sugar  Manufac¬ 
turing  Company,  Isabella  Sugar  Company,  and  the  Mt. 
Clemens  Sugar  Beet  Grower’s  Association  asked  that  spe¬ 
cial  consideration  be  given  to  single  plant  companies  but  did 
not  offer  any  specific  proposal  as  to  how  this  should  be 
done  (R.  pp.  92,  120,  and  266).  Substantially  the  same  po¬ 
sition  was  taken  by  the  representative  of  the  Franklin 
County  Sugar  Company  (R.  p.  114). 

The  representative  of  the  Union  Sugar  Company  urged 
that  special  consideration  be  given  to  companies  which  did 
not  increase  their  1940  production  over  that  of  1939  (R.  p. 
258). 

The  representative  of  the  Carden  City  Company  testi¬ 
fied  in  opposition  to  the  formula  used  by  the  Secretary  in 
alloting  the  1939  quota  but  made  no  proposal  with  respect 
to  the  method  of  allotment  which  should  be  followed  in  1941 
(R.  p.  297). 

The  representative  of  the  Central  Sugar  Company  ob¬ 
jected  to  the  use  of  effective  inventory  figures  in  any  for¬ 
mula  for  the  allotment  of  the  1941  quota.  He  testified  in 
favor  of  a  formula  based  upon  past  marketings  and  pro¬ 
cessings,  but  made  no  specific  proposal  for  the  allotment  of 
the  1941  quota  (R.  p.  300). 

824  Basis  of  Allotment 

Section  205  (a)  of  the  act  provides,  in  part,  as  fol¬ 
lows: 

“Allotments  shall  be  made  in  such  manner  and  in  such 
amounts  as  to  provide  a  fair,  efficient,  and  equitable  distri¬ 
bution  of  such  quota  or  proration  thereof,  by  taking  into 
consideration  the  processings  of  sugar  or  liquid  sugar  from 
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sugar  beets  or  sugarcane  to  which  proportionate  shares, 
determined  pursuant  to  the  provisions  of  subsection  (b)  of 
section  302,  pertained ;  the  past  marketings  or  importations 
of  each  such  person;  or  the  ability  of  such  person  to  mar¬ 
ket  or  import  that  portion  of  such  quota  or  proration  there¬ 
of  allotted  to  him.” 

It  is  believed  that  the  1941  sugar  quota  for  the  domestic 
beet  sugar  area  should  be  made  on  the  basis  of  (1)  process¬ 
ings  from  proportionate  shares  and  (2)  past  marketings 
of  sugar.  These  factors  should  be  applied  so  as  to  give 
fair,  efficient,  and  equitable  allotments  and  to  afford  sub¬ 
stantial  protection  to  the  producers  of  proportionate  share 
sugar  beets.  It  is  believed  that  these  results  may  be  ac¬ 
complished  by  giving  one-fourth  weight  to  past  marketings 
and  three-fourths  weight  to  processings  from  proportionate 
shares,  modified  so  as  to  adjust  inventories  in  the  direc¬ 
tion  of  normal,  as  required  by  section  302  of  the  act.  Sub¬ 
ject  to  this  modification,  the  use  of  the  average  quantity  of 
sugar  marketed  by  each  processor  during  the  three  calen¬ 
dar  years  1937, 1938,  and  1939  will  afford  a  fair  and  reason¬ 
able  measure  of  past  marketings  and  the  use  of  the  aver¬ 
age  processing  of  sugar  from  proportionate  shares  of 
sugar  beets  for  the  best  three  of  the  1937,  1938,  1939,  and 
1940  crops  will  afford  a  fair  and  reasonable  measure  of 
processings. 

As  heretofore  stated,  the  January  1,  1941,  effective  in¬ 
ventory  for  all  processors  exceeds  by  a  substantial  amount 
the  1941  quota  for  the  beet  sugar  area.  Therefore,  any 
conceivable  allocation  of  the  quota  under  the  act 
825  would  require  that  some  processors  carry  into  the 
calendar  year  1942  sugar  produced  from  the  1940 
crop  of  sugar  beets.  In  view*  of  this  situation,  and  in  view 
of  the  requirements  of  section  302  of  the  act,  pertaining  to 
the  establishment  of  proportionate  shares  adequate  to  meet 
the  quota  and  provide  a  normal  carryover  inventory,  it  is 
believed  that  a  fair,  efficient,  and  equitable  distribution  of 
the  quota  requires  that  no  processor  be  given  a  marketing 
allotment  for  1941  in  excess  of  its  January  1,  1941,  effec- 
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tive  inventory  from  proportionate  shares,1  but  such  allot¬ 
ment  should  not  be  less  than  75  percent  of  the  processor’s 
average  marketings  for  the  years  1937,  1938,  and  1939.  It 
is  believed,  further,  that  the  excess  of  the  conditional  al¬ 
lotments  over  January  1,  1941,  effective  inventories  from 
proportionate  shares  (with  proper  allowance  for  a  mini¬ 
mum  allotment  equal  to  75  percent  of  the  average  market¬ 
ings  for  1937,  193S,  and  1939)  should,  in  order  to  result  in 
fair,  efficient,  and  equitable  final  allotments,  be  allocated 
so  as  to  reduce  the  burden  of  carryover  sugar  so  that  the 
percentage  relationship  between  such  inventories  and  the 
final  allotments  would  be  the  same  for  each  processor  par¬ 
ticipating  in  the  allocation,  but  the  relationship  for  this 
group  of  processors  should  be  in  excess  of  the  similar  re¬ 
lationship  for  any  other  processor. 

826  Findings  of  Fact 

On  the  basis  of  the  record  of  the  hearing,  I  hereby 

find: 

1.  That,  as  of  January  1,  1941,  sugar  beet  processors  had 
on  hand,  or  to  be  processed  after  that  date  from  1940  crop 
beets,  a  quantity  of  sugar  amounting  to  1,754,820  short 
tons,  raw  value,  and  that  this  amount  exceeds  the  1941 
quota  for  the  domestic  beet  sugar  area  by  165,720  short 
tons,  raw  value. 

2.  That  a  fair  and  reasonable  measure  of  the  past  mar¬ 
ketings  of  each  processor  is  the  average  quantity  of  sugar 
marketed  during  the  three  calendar  years  1937,  1938,  1939, 
and  that  the  past  marketings  of  each  processor  so  measured 
are  as  follows: 

1  January  1,  194],  effective  inventory,  less  any  1939  crop  processings  from 
non-proportionate  share  acreages  which,  under  the  first-in-first-out  rule,  as  ap¬ 
plied  to  proportionate  share  processings,  may  be  presumed  to  have  been  on 
hand  on  January  1,  1941. 
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Short  tons, 


Processor  raw  value 

The  Amalgamated  Sugar  Co.  101,934 

American  Crystal  Sugar  Co.  164,657 

Central  Sugar  Co.,  Inc.  12,382 

Franklin  County  Sugar  Co.  13,003 

The  Garden  City  Co.  8,503 

Great  Lakes  Sugar  Co.  27,521 

The  Great  Western  Sugar  Co.  449,018 

Gunnison  Sugar,  Inc.  7,915 

Holly  Sugar  Corp.  231,677 

Isabella  Sugar  Co.  11,683 

Lake  Shore  Sugar  Co.  18,069 

Layton  Sugar  Co.  10,238 

Los  Alamitos  Sugar  Co.  5,725 

Menominee  Sugar  Co.  5,581 

Michigan  Sugar  Co.  60,711 

Monitor  Sugar,  Division  of  Rob¬ 
ert  Gage  Coal  Co.  18,043 

Mount  Clemens  Sugar  Beet  Grow- 
,  ers’  Assoc.  5,630 

The  National  Sugar  Manufactur¬ 
ing  Co.  7,310 

Ohio  Sugar  Company  6,127 

827  Paulding  Sugar  Co.  5,713 

Spreckels  Sugar  Co.  161,280 

Superior  Sugar  Refining  Co.  6,171 

Union  Sugar  Co.  21,097 

Utah-Idaho  Sugar  Co.  135,666 


3.  That  a  fair  and  reasonable  measure  of  each  proces¬ 
sor’s  processings  of  sugar  from  sugar  beets  to  which  pro¬ 
portionate  shares,  determined  pursuant  to  the  provisions 
of  subsection  (b)  of  section  302  of  the  act,  pertained,  is  the 
average  of  the  amounts  of  the  processings  from  such  beets 
for  the  largest  three  of  the  1937, 1938, 1939,  and  1940  crops, 
and  that  each  processor’s  processings  so  measured  are  as 
follows : 
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Short  tons, 

Processor 

raw  value 

The  Amalgamated  Sugar  Co. 

140,871 

American  Crystal  Sugar  Co. 

215,107 

Central  Sugar  Co.,  Inc. 

15,642 

Franklin  County  Sugar  Co. 

13,354 

The  Garden  City  Co. 

11,614 

Great  Lakes  Sugar  Co. 

46,705 

The  Great  Western  Sugar  Co. 

471,999 

Gunnison  Sugar,  Inc. 

9,040 

Holly  Sugar  Corp. 

262,236 

Isabella  Sugar  Co. 

12,723 

Lake  Shore  Sugar  Co. 

19,370 

Layton  Sugar  Co. 

11,253 

Los  Alamitos  Sugar  Co. 

14,450 

Menominee  Sugar  Co. 

10,327 

Michigan  Sugar  Co. 

84,461 

Monitor  Sugar,  Division  of  Rob 

- 

ert  Gage  Coal  Co. 

22,743 

Mount  Clemens  Sugar  Beet  Grow 

- 

ers’  Assoc. 

7,771 

The  National  Sugar  Manufactur 

- 

ing  Co. 

9,014 

Ohio  Sugar  Co. 

9,631 

Paulding  Sugar  Co. 

8,848 

Spreckels  Sugar  Co. 

200,504 

Superior  Sugar  Refining  Co. 

12,734 

Union  Sugar  Co. 

31,194 

Utah-Idaho  Sugar  Co. 

185,732 

4.  That  the  use  of  a  formula  giving  one-fourth  weight  to 
past  marketings  and  three-fourths  weight  to  processings, 
as  measured  above,  results  in  conditional  allotments  as  fol¬ 
lows  : 
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Short  tons, 

Processor 

raw  value 

The  Amalgamated  Sugar  Co. 

119,366 

American  Crystal  Sugar  Co. 

184,318 

Central  Sugar  Co.,  Inc. 

13,496 

Franklin  County  Sugar  Co. 

13,441 

The  Garden  City  Co. 

9,863 

Great  Lakes?  Sugar  Co. 

38,147 

The  Great  Western  Sugar  Co. 

424,402 

Gunnison  Sugar,  Inc. 

7,973 

Holly  Sugar  Corp. 

231,720 

Isabella  Sugar  Co. 

11,344 

Lake  Shore  Sugar  Co. 

17,335 

Layton  Sugar  Co. 

10,012 

Los  Alamitos  Sugar  Co. 

11,168 

Menominee  Sugar  Co. 

8,320 

Michigan  Sugar  Co. 

71,476 

Monitor  Sugar,  Division  of  Hob 

- 

ert  Gage  Coal  Co. 

19,632 

Mount  Clemens  Sugar  Beet  Grow¬ 

- 

ers’  Assoc. 

6,586 

The  National  Sugar  Manufactur¬ 

- 

ing  Co. 

7,817 

Ohio  Sugar  Co. 

7,901 

Paulding  Sugar  Co. 

7,340 

Spreckels  Sugar  Co. 

173,581 

Superior  Sugar  Refining  Co. 

10,097 

Union  Sugar  Co. 

26,097 

Utah-Idaho  Sugar  Co. 

157,668 

Total  1; 

,589,100 

5.  That  the  January  1,  1941,  effective  inventory  for  each 
processor  of  processings  from  proportionate  shares,1  and 

i  January  1,  1941,  effective  inventory  les?  any  1939  crop  processings  from 
non  proportionate  share  acreages  which,  under  the  first-in-first-out  rule  as  ap¬ 
plied  to  proportionate  share  processings,  may  be  presumed  to  have  been  on 
hand  on  January  1,  1941. 
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the  percentage  which  each  inventory  is  of  the  processor’s 
conditional  allotment,  are  as  follows: 

Effective  Inventory  from  Proportionate  Shares 


Short  tons, 

Processor 

raw  value 

The  Amalgamated  Sugar  Co. 

141,985 

American  Crystal  Sugar  Co. 

232,025 

Central  Sugar  Co.,  Inc. 

12,107 

Franklin  County  Sugar  Co. 

13,742 

The  Garden  City  Co. 

14,979 

Great  Lakes  Sugar  Co. 

46,675 

The  Great  Western  Sugar  Co. 

458,616 

Gunnison  Sugar  Co.,  Inc. 

7,086 

Holly  Sugar  Corp. 

233,255 

Isabella  Sugar  Co. 

9,894 

Lake  Shore  Sugar  Co. 

10,455 

Layton  Sugar  Co. 

8,537 

Los  Alamitos  Sugar  Co. 

21,340 

Menominee  Sugar  Co. 

12,243 

Michigan  Sugar  Co. 

78,039 

Monitor  Sugar,  Division  of  Rob 

- 

ert  Gage  Coal  Co. 

17,173 

Mount  Clemens  Sugar  Beet  Grow 

- 

ers’  Assoc. 

4,514 

The  National  Sugar  Manufctur 

- 

ing  Co. 

9,272 

Ohio  Sugar  Co. 

9,426 

Paulding  Sugar  Co. 

8,023 

Spreckels  Sugar  Co. 

174,453 

Superior  Sugar  Refining  Co. 

15,061 

Union  Sugar  Co. 

29,743 

Utah-Idaho  Sugar  Co. 

184,769 
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i 

Percent  Effective  Inventory  from  Proportionate  Shares  is 

of  Conditional  Allotment 


Processor : 

Percent 

The  Amalgamated  Sugar  Co. 

118.9493 

American  Crystal  Sugar  Co. 

125.8830 

Central  Sugar  Co.,  Inc. 

S9.7081 

Franklin  County  Sugar  Co. 

102.2394 

The  Garden  City  Co. 

151.8706 

Great  Lakes  Sugar  Co. 

122.3556 

The  Great  Western  Sugar  Co. 

108.0617 

Gunnison  Sugar,  Inc. 

85.8750 

Holly  Sugar  Corp. 

100.6624 

Isabella  Sugar  Co. 

87.2179 

Lake  Shore  Sugar  Co. 

60.3115 

Layton  Sugar  Co. 

85.2677 

Los  Alamitos  Sugar  Co. 

191.0817 

Menominee  Sugar  Co. 

147.1514 

Michigan  Sugar  Co. 

109.1821 

Monitor  Sugar,  Division  of  Rob- 

ert  Gage  Coal  Co. 

87.4745 

Mont  Clemens  Sugar  Beet 

Growers’  Assoc. 

88.5393 

The  National  Sugar  Manufac¬ 

turing  Co. 

118.6133 

Ohio  Sugar  Co. 

119.3014 

Paulding  Sugar  Co. 

109.3052 

Spreckels  Sugar  Co. 

100.5024 

Superior  Sugar  Refining  Co. 

149.1631 

Union  Sugar  Co. 

113.9710 

Utah-Idaho  Sugar  Co. 

117.1836 

6.  That  the  January  1,  1941,  effective  inventory  for  each 
processor  of  processings  from  proportionate  shares  is  in 
excess  of  75  per  cent  of  the  processor’s  average  market¬ 
ings  for  1937,  1938,  and  1939,  except  the  Lake  Shore 
830  Sugar  Company,  in  which  case  75  per  cent  of  such 
marketings  amounts  to  13,552  short  tons  of  sugar, 
raw  value. 
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7.  That,  in  view  of  the  present  supply  situation  and  the 
provisions  of  section  302  of  the  act,  pertaining  to  the  es¬ 
tablishment  of  proportionate  shares  adequate  to  meet  the 
quota  and  provide  a  normal  carryover  inventory,  a  fair, 
efficient,  and  equitable  distribution  of  the  quota  requires,  so 
long  as  the  quota  is  less  than  the  January  1,  1941,  effective 
inventory  of  processings  from  proportionate  shares  (after 
allowance  in  accordance  with  paragraph  6  above),  that  no 
processor  be  permitted  to  market  in  1941  a  quantity  of 
sugar  in  excess  of  its  January  1, 1941,  effective  inventory  of 
processings  from  proportionate  shares,  or  75  percent  of  the 
processor’s  average  marketings  for  1937,  1938,  and  1939,  if 
such  inventory  is  less  than  75  percent  of  such  marketings. 

8.  That  the  conditional  allotments  exceed  January  1, 1941, 
effective  inventories  of  processings  from  proportionate 
shares  (after  allowance  in  accordance  with  paragraph  6 
above)  in  the  instances  and  amounts  as  follows: 


Processor : 

Short  tons, 
raw  value 

Central  Sugar  Co.,  Inc. 

1,389 

Gunnison  Sugar,  Inc. 

887 

Isabella  Sugar  Co. 

1,450 

Lake  Shore  Sugar  Co. 

3,783 

Layton  Sugar  Co. 

1,475 

Monitor  Sugar,  Division  of  Robert  Gage 
Coal  Co. 

2,459 

Mount  Clemens  Sugar  Beet  Growlers’  Assoc.  2,072 

Total 

13,515 

9.  That,  in  view  of  the  present  supply  situation,  the  total 
amount  of  sugar,  determined  under  paragraph  7 
831  ,  above,  should  be  allocated  so  as  to  reduce  the  burden 
of  carryover  sugar  to  such  a  degree  that  the  per¬ 
centage  relationship  between  the  effective  inventories  of 
processings  from  proportionate  shares  and  the  allotments 
would  be  identical  for  each  processor  participating  in  such 
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allocation,  but  the  percentage  relationship  so  established 
should  be  in  excess  of  the  similar  relationship  for  any  other 
processor;  and  that  the  allocation  of  such  amount,  under  the 
present  quota,  is  as  follows:1 


Short  tons, 

Processor : 

raw  value 

American  Crystal  Sugar  Co. 

1,900 

The  Garden  City  Co. 

2,159 

Los  Alamitos  Sugar  Co. 

5,959 

Menominee  Sugar  Co. 

1,506 

Superior  Sugar  Refining  Co. 

1,991 

Total 

13,515 

10.  That  the  use  of  a  formula  giving  one-fourth  weight  to 
past  marketings  and  three-fourths  weight  to  processings, 
modified  in  the  manner  stated  above,  will  afford  substantial 
protection  to  producers  of  proportionate  shares  of  sugar 
beets. 

832  Conclusions 

On  the  basis  of  the  foregoing  and  after  consideration  of 
the  briefs  submitted  by  interested  persons  following  the 
hearing  and  the  exceptions  filed  in  opposition  to  the  pro¬ 
posed  findings  of  fact,  conclusions,  and  order,  I  hereby  de¬ 
termine  and  conclude  that  the  allotment  of  the  1941  sugar 
quota  for  the  domestic  beet  sugar  area  is  necessary  to  pre¬ 
vent  disorderly  marketing  of  such  sugar  and  to  afford  all  in¬ 
terested  persons  an  equitable  opportunity  to  market  such 
sugar  in  the  continental  United  States ;  and  that  in  order  to 

i  The  allocation  has  been  made  by  adding  13,515  short  tons  to  223,766 
short  tons  (the  sum  of  the  conditional  allotments  for  the  above  group  of 
companies)  and  dividing  such  total  (237,281  short  tons)  into  the  sum  of  the 
effective  inventories  of  processings  from  proportionate  shares  for  the  group 
(295,648  short  tons)  to  determine  the  percentage  relationship  between  the 
effective  inventory  of  processings  from  proportionate  shares  and  the  allotment 
of  each  participating  processor  (124.5983).  The  percentage  thus  established, 
which  exceeds  the  similar  relationship  of  any  other  processor,  was  then  divided 
into  the  effective  inventory  of  processings  from  proportionate  shares  of  each 
participating  processor,  the  difference  between  such  resulting  figure  and  the 
conditional  allotment  representing  the  share  of  each  processor. 
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make  a  fair,  efficient,  and  equitable  distribution  of  such 
quota,  as  required  by  section  205  (a)  of  the  act,  allotment  of 
the  quota  should  be  made  by  giving  one-fourth  weight  to 
past  marketings  and  three-fourths  weight  to  processings, 
as  measured  and  found  in  the  findings  of  fact  made  above, 
modified  so  as  to  adjust  inventories  in  the  direction  of 
normal,  as  required  by  section  302  of  the  act. 

Order 

Pursuant  to  the  authority  vested  in  the  Secretary  of  Agri¬ 
culture  by  section  205  (a)  of  the  act,  it  is  hereby  ordered 
that: 

Section  821.51  Original  Allotments.  The  1941  sugar 
quota  for  the  domestic  beet  sugar  area  is  hereby  allotted  to 
the  following  processors  in  the  amounts  which  appear  op¬ 
posite  their  respective  names: 


Processor : 

Allotment 
(Short,  tons, 
raw  value) 

The  Amalgamated  Sugar  Co. 

119,366 

American  Crystal  Sugar  Co. 

186,218 

Central  Sugar  Co.,  Inc. 

12,107 

Franklin  County  Sugar  Co. 

13,441 

The  Garden  City  Co. 

12,022 

Great  Lakes  Sugar  Co. 

38,147 

The  Great  Western  Sugar  Co. 

424,402 

Gunnison  Sugar,  Inc. 

7,086 

Holly  Sugar  Corp. 

231,720 

Isabella  Sugar  Co. 

9,894 

Lake  Shore  Sugar  Co. 

13,552 

Layton  Sugar  Co. 

8,537 

Los  Alamitos  Sugar  Co. 

17,127 

Menominee  Sugar  Co. 

9,826 

Michigan  Sugar  Co. 

71,476 

Monitor  Sugar,  Division  of  the  Robert  Gage 

Coal  Co. 

17,173 
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Mount  Clemens  Sugar  Beet  Growers’  Assoc.  4,514 

The  National  Sugar  Manufacturing  Co. 

7,817 

Ohio  Sugar  Co. 

7,901 

Paulding  Sugar  Co. 

7,340 

Spreckels  Sugar  Co. 

173,581 

Superior  Sugar  Refining  Co. 

12,088 

Union  Sugar  Co. 

26,097 

Utah-Idaho  Sugar  Co. 

157,668 

Others 

0 

Total 

1,589,100 

(Sec.  205,  50  Stat.  906;  17  U.  S.  C.,  1115) 

Sec.  821.52  Restrictions  on  Marketing.  Processors  of 
sugar  beets  in  the  domestic  beet  sugar  area  are  hereby  pro¬ 
hibited  from  shipping,  transporting,  or  marketing  in  inter¬ 
state  commerce  or  in  competition  with  sugar  or  liquid  sugar 
shipped,  transported  or  marketed  in  interstate  or  foreign 
commerce,  any  sugar  or  liquid  sugar  produced  from  sugar 
beets  grown  in  the  domestic  beet  sugar  area  in  excess  of  the 
marketing  allotments  set  forth  in  Sec.  821.51  hereof.  (Sec. 
205,  50  Stat.  906;  7  U.  S.  C.  1115) 

Sec.  821.53  Additional  Allotments.  Any  increase  or  de¬ 
crease  in  the  1941  sugar  quota  for  the  domestic  beet  sugar 
area  shall  be  prorated  among  processors  on  the  same  basis 
used  in  calculating  the  allotments  set  forth  in  Sec.  821.51 
hereof.1  (Sec.  205,  50  Stat.  906;  7  U.  S.  C.  1115) 

IN  TESTIMONY  WHEREOF,  I  have  hereunto  set  my 
hand  and  caused  the  official  seal  of  the  Department  of  Agri¬ 
culture  to  be  affixed  in  the  District  of  Columbia,  city  of 
Washington,  this  9th  day  of  May,  1941. 

Secretary’s  File  Room 
(Signed) 

CLAUDE  R.  WICKARD 
Secretary  of  Agriculture 

1  For  example,  if  the  quota  for  the  domestic  beet  sugar  area  were  increased 
from  1,589,100  short  tons,  raw  value,  to  1,689,100  short  tons,  raw  value,  such 
quota  would  be  prorated  as  follows: 
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(Short  tons,  raw  value) 


Column 

Column 

Column 

Column 

834  Processor : 

(1) 

(2) 

(3) 

(4) 

The  Amalgamated  Sugar  Co. 

126,878 

3,627 

130,505 

American  Crystal  Sugar  Co. 

195,917 

17,347 

213,264 

Central  Sugar  Co.,  Inc. 

14,345 

2,238 

12,107 

Franklin  County  Sugar  Co. 

14,286 

544 

13,742 

The  Garden  City  Co. 

10,484 

3,284 

13,768 

Great  Lakes  Sugar  Co. 

The  Great  Western  Sugar  Co. 

40,548 

451,109 

2,353 

42,901 

451,109 

Gunnison  Sugar,  Inc. 

8,475 

1,389 

7,086 

Holly  Sugar  Corp. 

246,302 

13,047 

233,255 

Isabella  Sugar  Co. 

12,058 

2,164 

9,894 

Lake  Shore  Sugar  Co. 

18,426 

4,874 

13,552 

Layton  Sugar  Co. 

10,642 

2,105 

8,537 

Los  Alamitos  Sugar  Co. 

11,871 

7,744 

19,615 

Menominee  Sugar  Co. 

Michigan  Sugar  Co. 

Monitor  Sugar,  Division  of  Robert 

S,843 

75,973 

2,410 

11,253 

75,973 

Gage  Coal  Co. 

Mount  Clemens  Sugar  Beet 

20,867 

3,694 

17,173 

Growers'  Assoc. 

The  National  Sugar  Manucturing 

7,001 

2,487 

4,514 

Co. 

8,309 

213 

8,522 

Ohio  Sugar  Co. 

Paulding  Sugar  Co. 

8,398 

7,802 

266 

8,664 

7,802 

Spreckels  Sugar  Co. 

184,504 

10,051 

174,453 

Superior  Sugar  Refining  Co. 

Union  Sugar  Co. 

10,733 

27,739 

3,110 

13,843 

27,739 

Utah-Idaho  Sugar  Co. 

Others 

167,590 

0 

2,239 

169,829 

0 

Total 

1,689,100 

42,593 

42,593 

1,689,100 

Explanation : 

Column  1 — Conditional  Allotments:  computed  by  application  of  the  basic 
formula. 

Column  2 — Amounts  by  which  Conditional  Allotments  Exceed  January  1, 
1941,  Effective  Inventories  of  Processings  from  Proportionate  Shares  (After 
Allowance  in  Accordance  with  Paragraph  6  of  Findings  of  Fact)  :  computed 
by  subtracting  effective  inventories  of  processings  from  proportionate  shares 
(after  allowance  in  accordance  with  Paragraph  6  of  Findings  of  Fact)  from 
Column  1. 

Column  3 — Distribution  of  Total  of  Column  2:  computed  by  adding  42,593 
short  tons  (the  total  of  Column  2)  to  589,571  short  tons  (the  sum  of  the  con¬ 
ditional  allotments  for  the  group  of  companies  who  participate  in  the  dis¬ 
tribution)  and  dividing  such  total  (632,164  short  tons)  into  the  sum  of  the 
effective  inventories  of  processings  from  proportionate  shares  for  such  group 
(687,775  short  tons)  to  determine  the  percentage  relationship  between  the 
effective  inventory  of  processings  from  proportionate  shares  and  the 
835  allotment  of  each  participating  processor  (108.7969).  The  percentage 
thus  established,  which  exceeds  the  similar  relationship  of  any  other 
processor,  was  then  divided  into  the  effective  inventory  of  processings  from 
proportionate  shares  of  each  participating  processor,  the  difference  between 
such  resulting  figure  and  the  conditional  allotment  representing  the  share 
shown  for  each  processor. 

Column  4 — Allotments:  computed  by  subtracting  Column  2  from,  or  adding 
Column  3  to,  Column  1. 

*  •  *  •  •  *  •  •  .  •  • 
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837  Endorsed:  United  States  Court  of  Appeals  for 
tlie  District  of  Columbia.  Filed  Jul.  24,  1941.  Joseph 
W.  Stewart,  Clerk. 


STATEMENT  OF  FACTS  AND  GROUNDS  FOR  DECI¬ 
SION  OF  THE  SECRETARY  OF  AGRICULTURE 
AND  LIST  OF  PERSONS  TO  WHOM  NOTICE  OF 
APPEALS  WAS  GIVEN,  FILED  IN  COMPLIANCE 
WITH  SECTION  205  (c)  OF  THE  SUGAR  ACT  OF 
1937. 


The  appellee,  Claude  R.  Wickard,  Secretary  of  Agricul¬ 
ture  of  the  United  States,  in  compliance  with  Section  205  (c) 
of  the  Sugar  Act  of  1937  (50  Stat.  905 ;  7  U.  S.  C.  A.,  §  1100 
et  seq.),  as  amended,  has  attached  hereto,  and  hereby  files 
with  the  court,  the  following  documents,  to  wit : 

(1)  A  full  statment  in  writing  of  the  facts  and  grounds  of 
his  decision  allotting  the  1941  sugar  quota  for  the  domestic 
beet  sugar  area,  as  such  facts  and  grounds  are  found  and 
given  by  him,  and 

838  (2)  A  list  of  all  interested  persons  to  vrhom  he 

has  mailed,  or  otherwise  delivered,  a  copy  of  each 
of  the  notices  of  appeal  filed  in  the  above-entitled  cases. 

/s/  JOHN  S.  L.  YOST 
/s/  W.  CARROLL  HUNTER 

Special  Assistants  to  the  At¬ 
torney  General ,  Department 
of  Justice,  Washington,  D. 
C.,  Attorneys  for  the  Ap¬ 
pellee. 
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839  Endorsed:  United  States  Court  of  Appeals  for 
the  District  of  Columbia.  Filed  Jul.  24, 1941.  Joseph 

W.  Stewart,  Clerk. 

July  23,  1941 

Statement  of  Facts  and  Grounds  for  Decision  of  the  Secre¬ 
tary  of  Agriculture  Alloting  the  1941  Sugar  Quota  for 
the  Domestic  Beet  Sugar  Area. 

A  statement  of  the  facts  and  grounds  for  the  Secretary’s 
decision  is  set  forth  in  the  “Decision  and  Order  of  the  Sec¬ 
retary  of  Agriculture  Allotting  the  1941  Sugar  Quota  for 
the  Domestic  Beet  Sugar  Area”,  a  certified  copy  of  which 
lias  been  filed  with  the  Court.  It  is  desired,  however,  to 
state  in  somewhat  greater  detail  the  facts  and  grounds 
which  impelled  the  Secretary  to  make  allotments  in  the 
manner  set  forth  in  the  decision. 

The  January  1,  1941,  effective  inventory  (sugar  on  hand 
and  sugar  to  be  processed  from  1940  crop  beets,  herein¬ 
after  called  “inventory”)  of  the  domestic  beet  sugar  indus¬ 
try  amounted  to  1,754,820  short  tons,  raw  value,  or  approxi¬ 
mately'  166,000  tons  more  than  the  1941  calendar  vear  mar- 
keting  quota  of  1,589,100  short  tons  in  effect  at  the  time 
of  the  issuance  of  the  decision  and  order.  A  year  earlier 
the  inventory  of  the  industry  amounted  to  1,414,898  short 
tons,  raw'  value,  whereas  the  marketing  quota  for  that  year 
amounted  to  1,549,898  short  tons.  The  exceptionally  large 
January  1,  1941,  inventory'  was  due  principally  to  the  fact 
that  the  1940  crop,  the  largest  in  the  history*  of  the  industry', 
was  accompanied  bv  restrictive  marketing  allotments  for 
the  entire  year,  the  first  full  year  of  allotment  control  since 
the  passage  of  the  act.  The  unusual  size  of  the  1940  crop, 
amounting  to  1,891,000  short  tons  of  sugar,  wras  largely  the 
reshlt  of  favorable  climatic  conditions  which  substantially 
increased  yields  over  those  for  any  year  for  yvhich  data  are 
available. 

840  Section  302  of  the  act  directs  the  Secretary  to  es¬ 
tablish  annually  the  proportionate  shares  (farm 

acreage  allotments)  necessary  to  allow  for  a  production 
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of  sugar  sufficient  to  fill  the  estimated  marketing  quota  for 
the  applicable  year  and  provide  the  industry  with  a  “normal 
carryover  inventory”.  The  carryover  inventory  authorized 
by  this  section  of  the  act  is  an  essential  safeguard  against 
deficient  crops  which  may  result  from  adverse  growing 
conditions  or  other  causes  and,  under  existing  conditions, 
against  any  unusual  needs  which  may  grow  out  of  an  econ¬ 
omy  disrupted  by  war.  The  responsibility  for  the  main¬ 
tenance  of  the  normal  carryover  inventorv  rests,  of  course, 
upon  the  industry  as  a  whole  and  not  upon  a  particular 
group  of  processors.  It  is,  therefore,  essential  to  a  fair, 
efficient,  and  equitable  distribution  of  the  quota  that  no 
processor  be  required,  as  the  result  of  an  allotment,  to 
assume  more  than  his  fair  share  of  this  obligation. 

The  Secretary  established  proportionate  shares  for  the 

1940  crop  which,  on  the  basis  of  normal  yields,  could  rea¬ 
sonably  have  been  expected  to  produce  sufficient  sugar  to 
fill  the  estimated  1941  marketing  quota  and  provide  a  nor¬ 
mal  carryover  for  the  industry.  Due,  however,  to  increased 
yields  of  sugar  per  acre  the  crop  exceeded  the  estimated 

1941  quota  and  normal  carryover  inventory  requirements. 

The  record  shows  that  some  70  to  80  percent  of  the  annual 

marketings  of  the  industry  for  each  of  the  four  calendar 
years  1936-1939,  inclusive,  w-erc  derived  from  the  respective 
January  1  inventories,  while  the  balance  of  these  market¬ 
ings  came  from  fall  processing  of  new  crop  sugar.  The 
data  also  show  that  the  equivalent  of  91  percent  of  the 
1940  marketings  was  supplied  from  the  January  1, 
841  1940,  inventory.  The  excess  of  the  January  1,  1941, 

inventory  over  the  marketing  quota  established  for 
the  calendar  year  1941  was  therefore  in  sharp  contrast  to 
the  situation  which  existed  in  1940  and  in  previous  years. 
In  1941  the  industrv  was  faced  with  the  necessity  of  defer- 
ring  the  marketing  of  the  equivalent  of  all  of  the  1941  fall 
production  until  1942,  and  also  with  the  necessity  of  with¬ 
holding  some  1940  crop  sugar  from  the  market  until  1942. 
Sugar  held  for  more  than  a  year  is  subject  to  unusual  costs 
arising  from  long  term  storage  and  insurance  and  the  risks 
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of  deterioration  and  reprocessing,  and  is  subject,  as  well, 
to  the  risks  of  price  change. 

A  group  of  processors,  particularly  some  of  those  oper¬ 
ating  on  a  small  scale,  have  followed  a  sales  policy  which 
has  enabled  them  to  avoid  carrying  old  crop  sugar  either 
into  or  up  to  the  new  crop  period.  Such  processors  have 
marketed  heavily  in  the  fall  of  the  year  from  new  crop 
sugar,  thereby  entering  the  new  calendar  and  quota  year 
with !  relatively  low  inventories.  Consequently,  deliveries 
made  during  the  first  part  of  the  calendar  year  have  ex¬ 
hausted  their  inventories  sometime  before  new  crop  sugar 
is  available.  The  continuation  of  such  a  policy  conflicts  with 
the  responsibility  of  each  processor  of  maintaining  his  fair 
share  of  the  carryover  inventory  established  under  the  act. 
A  fair  allotment  of  the  quota  would  require  such  processors 
to  maintain  their  share  of  the  industry’s  carryover  inven¬ 
tory. 

The  record  indicates  a  wide  range  of  disparity  in  the  re¬ 
lative  inventory  positions  of  the  several  processors  on  Jan¬ 
uary  1,  1940.  Much  of  the  disparity  then  existing 
842  was  attributable  to  the  divergent  sales  policies  fol¬ 
lowed  during  the  late  months  of  1939  when  the  quota 
provisions  of  the  act  were  suspended  by  Presidential  pro¬ 
clamation  issued  thereunder.  Some  processors  marketed 
large  quantities  of  new  crop  sugar  at  that  time,  thereby  sub¬ 
stantially  reducing  their  January  1, 1940,  inventories,  while 
others  who  marketed  normally  or  in  small  volume  had  rela¬ 
tively  large  inventories  on  that  date.  This  disparity  in 
inventory  positions,  which  was  in  part  continued  into  1941 
by  the  marketing  allotments  made  in  1940,  was  increased  by 
reason  of  larger  1940  crop  processings  in  some  districts 
than  in  others.  The  1940  crop  production  of  some  com¬ 
panies  increased  decidedly  over  their  1939  production,  that 
of  others  remained  relatively  stable,  while  that  of  others 
declined.  For  example,  the  production  of  The  Garden  City 
Company  increased  92  per  cent  from  an  acreage  increase  of 
only  about  4  percent,  while  the  production  of  the  Amalga¬ 
mated  Sugar  Company  declined  despite  an  increase  in  sugar 
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beet  plantings.  The  adjustment  of  inventory  position,  or¬ 
dinarily  achieved  by  the  individual  processor  through  his 
marketing  policy,  may,  under  the  quota  sytsem,  be  attained 
only  by  the  application  of  a  method  of  allotment  which  gives 
due  consideration  to  the  disparity  of  inventory  positions  of 
processors  on  January  1. 

It  was  believed  that  a  fair,  efficient,  and  equitable  distri¬ 
bution  of  the  quota  required  that  consideration  be  given 
to  “processings  from  proportionate  shares’ ’  and  to  “past 
marketings”  of  sugar.  Under  the  unusual  circumstances 
prevailing  in  the  beet  sugar  area  during  1941,  this  con¬ 
sideration  could  not,  however,  be  limited  to  a  mere  summa¬ 
tion  of  production  from  particular  crops  or  deliveries  in 
particular  years.  In  order  to  establish  a  fair  allotment  of 
the  1941  marketing  quota,  it-  was  necessary  to  give  consid¬ 
eration  to  inventories  on  January  1,  1941,  which  had 
843  resulted  from  one  or  more  of  the  following:  (1)  the 
processings  from  proportionate  shares  of  the  1940 
crop  which  varied  in  size  as  between  districts,  (2)  the 
limited  marketings  due  to  restrictive  marketing  allotments 
in  1940,  or  (3)  the  marketings  during  periods  when  restric¬ 
tive  allotments  were  not  in  effect.  Consequently,  “proces¬ 
sings  from  proportionate  shares”  and  “  past  marketings” 
were  considered  by  the  use  of  a  3-year  average  of  proces¬ 
sings  and  a  3-year  average  of  marketings,  weighted  75  and 
25  percent  respectively,  and  the  results  were  modified  so 
as  to  achieve  equity  in  the  distribution  of  the  carryover  in¬ 
ventory  arising  from  the  action  taken  by  the  Secretary  pur¬ 
suant  to  section  302  of  the  act.  It  was  the  considered  judg¬ 
ment  of  the  Secretary  that  allotments  made  in  this  manner 
provided  a  fair,  efficient,  and  equitable  distribution  of  the 
quota  for  the  beet  sugar  area. 

Conditional  allotments  computed  in  the  manner  set  forth 
in  the  decision  would  have  required  some  processors  to 
withhold  1940  crop  sugar  from  the  market  until  1942,  while 
others  would  have  been  permitted  to  market  1941  crop 
sugar  late  in  the  1941  marketing  quota  year.  If  such  allot¬ 
ments  were  not  modified  it  was  believed  that  those  proces- 
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sors  who  would  have  been  required  to  carry  1940  crop 
sugar  in  1942,  while  other  processors  were  permitted  to 
market  the  product  of  1941  fall  processings  in  the  fall  of 
1941,  would  have  been  unfairly  treated.  It  was  deemed  nec¬ 
essary,  therefore,  in  order  to  provide  a  fair,  efficient,  and 
equitable  distribution  of  the  quota  to  modify  the  condi¬ 
tional  allotments  through  a  restriction  on  the  marketings 
of  any  processor  to  his  January  1,  1941,  inventory  (with 
the  exception  noted  in  the  decision)  so  long  as  the  inven¬ 
tory  of  the  industry  should  exceed  the  quota  requirements 
for  1941.  It  was  believed,  further,  that  the  portion 
844  of  the  quota  available  for  distribution  as  a  result  of 
the  above  restriction  on  marketings  should  be  distri¬ 
buted  to  processors  with  the  greatest  relative  inventory  so 
as  to  equalize  as  nearly  as  possible  the  industry’s  obliga¬ 
tion  for  maintaining  a  carryover  inventory.  In  the  event 
that  the  marketing  quota  should  be  increased  to  an  amount 
in  excess  of  the  industry’s  inventory,  it  was  provided  that 
such  excess  should  be  distributed  among  all  processors  on 
the  basis  used  in  computing  the  condition  allotments. 

Processors  whose  past  performance  reflects  a  policy  of 
not  maintaining  a  normal  carryover  inventory  are  required 
by  this  restriction  to  withhold  from  the  market  in  1941  a 
portion  of  their  1941  crop  sugar  which  otherwise  might 
have  been  marketed  in  the  fall  months  of  the  year.  This 
deferment  of  marketing  until  the  beginning  of  the  new 
quota  year  creates  reserve  stocks  in  the  hands  of  said 
processors  which  will  constitute  their  share  of  the  indus¬ 
try’s  carryover  inventory  and,  at  the  same  time,  permits 
the  marketing  of  a  equivalent  quantity  of  sugar  by  those 
processors  having  an  excessive  carryover  inventory. 

Some  processors  begin  the  production  of  new  crop  sugar 
earlier  in  the  year  than  others  (August  as  compared  with 
October)  and  therefore,  if  the  volume  of  marketings 
throughout  the  year  were  uniform,  would  have  smaller  in¬ 
ventory  requirements  as  of  January  1  in  relation  to  the 
volume  of  business  done  than  processors  who  begin  opera¬ 
tions  later  in  the  year  (probably  in  the  ratio  of  7/12  to 
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9/12).  The  restriction  on  1941  marketings  to  the  amount 
of  the  January  1  inventory  may,  therefore,  require  proces¬ 
sors  in  the  first  category  to  withhold  a  part  of  their  fall 
processings  for  approximately  two  months  more  than  those 
who  start  operations  later  in  the  fall.  The  alterna- 

845  tive  to  requiring  such  processors  to  defer  marketing 
for  approximately  two  additional  months  would  be 

to  force  certain  other  processors  who  start  processings 
later  in  the  year  to  carry  an  equivalent  amount  of  sugar  for 
more  than  a  year.  Since  the  burden  of  carrying  new  crop 
sugar  for  an  additional  month  or  twTo  into  the  new  quota 
and  calendar  year  is  negligible  when  compared  with  the 
burden  of  carrying  an  equivalent  amount  of  old  sugar  for 
more  than  a  year,  it  was  believed  that  in  the  interest  of 
fairness  the  above  action  was  necessary. 

/s/  CLAUDE  R.  WICKARD 
Secretary  of  Agriculture. 

846  Jul  23  1941 

List  of  Interested  Persons  to  Whom  Copies  of  Notices  of 
Appeal  Were  Mailed  or  Otherwise  Delivered 

There  is  attached  hereto  a  list  of  interested  persons  to 
whom  has  been  mailed  or  otherwise  delivered  copies  of  the 
notices  of  appeal  from  the  “Decision  and  Order  of  the  Sec¬ 
retary  of  Agriculture  Allotting  the  1941  Sugar  Quota  for 
the  Domestic  Beet  Sugar  Area”,  served  upon  the  Secretary 
of  Agricuture  by  the  Holly  Sugar  Corporation  and  the 
Spreckels  Sugar  Company.  In  addition,  a  copy  of  the 
notice  of  appeal  of  the  Holly  Sugar  Corporation  was  mailed 
or  otherwise  delivered  to  the  Spreckels  Sugar  Company 
and  a  copy  of  the  notice  of  appeal  of  the  Spreckels  Sugar 
Company  was  mailed  or  otherwise  delivered  to  the  Holly 
Sugar  Corporation. 

C.  W.  BOYLE 
Assistant  Solicitor 

By  direction  of  the  Secretary  of  Agriculture. 
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847  List  of  Processors 

To  whom  has  been  mailed  or  otherwise  delivered  copies  of 
the  Notices  of  Appeal  from  the  “Decision  and  Order  of  the 
Secretary  Allotting  the  1941  Sugar  Quota  for  the  Domestic 
Beet  Sugar  Area” 

Amalgamated  Sugar  Company,  SOI  First  Security  Bank 
Bldg.,  Ogden,  Utah. 

American  Crystal  Sugar  Company,  Boston  Building,  Den¬ 
ver,  Colorado. 

Central  Sugar  Company,  Inc.,  Decatur,  Indiana. 

Franklin  County  Sugar  Company,  Preston,  Idaho. 

The  Garden  City  Company,  Garden  City,  Kansas. 

Great  Lakes  Sugar  Company,  7310  Woodward  Avenue,  De- 
triot,  Michigan. 

The  Great  Western  Sugar  Co.,  Sugar  Building,  Denver, 
Colorado. 

Gunnison  Sugars,  Inc.,  909  First  National  Bank  Bldg.,  Salt 
Lake  City,  Utah. 

Isabella  Sugar  Company,  Mount  Pleasant,  Michigan. 

Lake  Shore  Sugar  Company,  7310  Woodward  Avenue,  De- 
triot,  Michigan. 

Layton  Sugar  Company,  Layton,  Utah. 

Los  Alamitos  Sugar  Co.,  3058  Wilshire  Blvd.,  Los  Angeles, 
California. 

Menominee  Sugar  Co.,  Green  Bay,  Wisconsin. 

Michigan  Sugar  Company,  909  Second  National  Bank  Bldg., 
Saginaw,  Michigan. 

Monitor  Sugar  Company,  Bay  City,  Michigan. 

Mt.  Clemens  Beet  Growers  Assn.,  Mt.  Clemens,  Michigan. 

The  National  Sugar  Manufacturing  Co.,  Sugar  City,  Colo¬ 
rado. 
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Ohio  Sugar  Company,  Ottawa,  Ohio. 

Paulding  Sugar  Co.,  Paulding,  Ohio. 

Hock  County  Sugar  Co.,  Janesville,  Wisconsin. 

Southeastern  Sugar  Co.,  Mt.  Clemens,  Michigan. 

Superior  Sugar  Refining  Co.,  Menominee,  Michigan. 

Union  Sugar  Co.,  260  California  Street,  San  Francisco, 
California. 

Utah-Idaho  Sugar  Company,  Vermont  Building,  Salt  Lake 
City,  Utah. 

1  Endorsed:  United  States  Court  of  Appeals  for 

the  District  of  Columbia  Filed  May  28  1941  Joseph 

W.  Stewart,  Clerk. 

MORRISON,  HOHFELD,  FOERSTER, 

SHUMAN  &  CLARK, 

ROLAND  C.  FOERSTER, 

1110  Crocker  Building, 

San  Francisco,  California. 

HENRY  B.  WEAVER, 

Tower  Building, 

Washington,  D.  C. 

Attorneys  for  Appellant. 
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United  States  Court  of  Appeals  for  the  District  of  Columbia. 

No.  7916. 

Spreckels  Sugar  Company,  Appellant, 


vs. 

Claude  R.  Wickard,  Secretary  of  Agriculture,  Appellee. 

NOTICE  OF  APPEAL  FROM  THE  DECISION  AND  OR¬ 
DER  OF  CLAUDE  R.  WICKARD,  SECRETARY  OF 
AGRICULTURE,  ALLOTTING  THE  1941  SUGAR 
QUOTA  FOR  THE  DOMESTIC  BEET  SUGAR  AREA 
i  UNDER  THE  PROVISIONS  OF  THE  SUGAR  ACT 
OF  1937,  AS  AMENDED,  AND  A  STATEMENT  OF 
!  THE  REASONS  FOR  SUCH  APPEAL. 

SPRECKELS  SUGAR  COMPANY,  a  corporation  duly 
organized  and  existing  under  the  laws  of  the  State  of  Cali¬ 
fornia,  hereby  gives  notice  that  it  takes  an  appeal  to  the 
United  States  Court  of  Appeals  for  the  District  of  Columbia 
pursuant  to  Section  205  (b)  of  the  Sugar  Act  of  1937, 
2  !  as  amended,  50  Stat.  c.  898  (p.  903  et  seq.)  p.  906,  7 
U.S.C.A.  (Sections  1100-1183),  Section  1115,  from  the 
Decision  and  Order  of  the  Secretary  of  Agriculture  alloting 
the  1941  Sugar  Quota  for  the  Domestic  Beet  Sugar  Area, 
made  on  the  9th  day  of  May,  1941  (Federal  Register  Docu¬ 
ment  41-3371;  Federal  Register  issue  of  May  10,  1941,  Vol¬ 
ume,  6,  page  2363,  et  seq.). 

Said  Decision  and  Order  grants  an  allotment  of  the  1941 
sugar  quota  for  the  domestic  beet  sugar  area  to  Spreckels 
Sugar  Company.  Spreckels  Sugar  Company  is  aggrieved 
by  reason  of  said  Decision  and  Order  and  takes  this  appeal 
for  reasons  hereinafter  set  forth. 

Statement  of  Reasons  for  Said  Appeal 

Because  of  the  provision  of  said  Decision  and  Order 
whereby  appellant,  Spreckels  Sugar  Company,  is  not  per¬ 
mitted  to  market  in  1941  a  quantity  of  sugar  in  excess  of 
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its  January  1,  1941  effective  inventory  (as  therein  defined) 
from  processings  of  proportionate  shares,  so  long  as  the 
1941  quota  for  the  domestic  beet  sugar  area  under  the 
Sugar  Act  of  1937,  as  amended,  is  less  than  the  total  Janu¬ 
ary  1,  1941  effective  inventory  of  processings  from  propor¬ 
tionate  shares,  said  Decision  and  Order  should  be  reversed 
upon  the  following  grounds: 

1.  The  basis  of,  and  formula  for,  allotment  of  said  quota 
established  by  said  Decision  and  Order  does  not  conform 
to  the  method  or  standards  prescribed  by  said  Sugar  Act 
of  1937,  as  amended,  for  making  allotments,  and  is  contrary 
to  the  provisions  thereof,  and,  in  determining  the  basis  of 
allotment,  uses  standards  and  takes  into  account  factors  and 
circumstances  other  than  those  prescribed  or  authorized  by 
said  Act. 

2.  Said  Decision  and  Order  constitutes  an  arbi- 
3  trary  and  capricious  exercise  of  discretion  by  the 
Secretary  of  Agriculture. 

3.  Said  Decision  and  Order  does  not  result  in  or  provide 
a  distribution  of  said  quota  which  is  fair  or  efficient  or 
equitable. 

4.  Said  Decision  and  Order  discriminates  against  appel¬ 
lant  and  has  the  effect  of  depriving,  and  does  deprive,  ap¬ 
pellant  of  its  property  without  due  process  of  law  in  viola¬ 
tion  of  the  Fifth  Amendment  of  the  Constitution  of  the 
United  States. 

5.  There  is  no  substantial  evidence  to  support  the  findings 
of  fact  or  any  of  them  upon  which  that  part  of  the  basis  of 
allotment  of  said  Decision  and  Order  is  predicated,  which 
prohibits  the  appellant  from  marketing  a  quantity  of  sugar 
in  1941  in  excess  of  its  January  1,  1941  effective  inventory 
as  aforesaid,  or  to  support  any  finding  of  fact  that  such 
Decision  and  Order  results  in  or  provides  a  fair  or  efficient 
or  equitable  distribution  of  said  quota. 

WHEREFORE,  Appellant,  Spreckels  Sugar  Company, 
prays  for  judgment  of  this  Honorable  Court  reversing  said 
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Decision  and  Order  herein  referred  to  and  granting  such 
further  relief  as  to  the  Court  may  seem  just  and  proper. 
Dated  May  26, 1941. 

MORRISON  HOHFELD  FOERSTER 
SHUMAN  AND  CLARK 

ROLAND  C.  FOERSTER 
Crocker  Building, 

San  Francisco,  California. 

HENRY  B.  WEAVER 
Tower  Building, 

Washington,  D.  C. 

Attorneys  for  Appellant ,  Spreckels 
Sugar  Company. 

4  Service  and  receipt  of  a  copy  of  the  within  Notice 
of  Appeal  and  Statement  of  Reasons  Therefor  of 

Spreckels  Sugar  Company  is  hereby  acknowledged  this  28th 
dav  of  Mav,  1941. 

1  CLAUDE  R.  WICKARD 

Secretary  of  Agriculture 
By  MASTIN  G.  WHITE 

Solicitor ,  Dept,  of  Agriculture 

5  !  Endorsed:  United  States  Court  of  Appeals  for 

the  District  of  Columbia  Filed  May  29  1941  Joseph 
W.  Stewart,  Clerk. 

United  States  Court  of  Appeals  for  the  District  of  Columbia 

May  Term,  1941 
No.  7925. 

Holly  Sugar  Corporation,  Appellant , 

-again  st- 

Claude  R.  Wickard,  Secretary  of  Agriculture  of  the  United 

States,  AppeUee. 
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NOTICE  OF  APPEAL  AND  STATEMENT  OF  REASONS 

THEREFOR. 

THE  HOLLY  SUGAR  CORPORATION,  a  processor  of 
sugar  beets,  marketing  the  sugar  thereof  in  the  Continental 
United  States,  being  aggrieved  by  reason  of  the  Decision 
or  Order  dated  May  9,  1941  of  Claude  R.  Wickard,  Secre¬ 
tary  of  Agriculture,  granting  an  allotment  to  it  for  the  year 
1941,  hereby  appeals,  and  gives  notice  of  appeal,  pursuant 
to  subdivisions  (b)  and  (c)  of  Section  205  of  the  Sugar  Act 
of  1937,  as  amended,  from  that  part  of  said  Decision  or 
Order  which  would  have  the  effect  of  limiting  Holly  Sugar 
Corporation’s  marketing  allotment  to  an  amount  not  in 
excess  of  its  effective  inventory  as  of  January  1,  1941,  and 
from  each  and  every  part  of  said  Decision  or  Order  and 
from  the  whole  thereof  to  which  such  limitation  seeks  to 
pertain,  and  states  as  its  reasons  therefor  that  the  Decision 
or  Order  of  the  Secretary  of  Agriculture  in  so  far  as  ap¬ 
pealed  from  is  erroneous  and  contrary  to  law  in  that: 
6  1.  Such  part  of  said  Decision  or  Order  is  without 

any  substantial  evidence  to  support  it,  being  based 
upon  purported  findings  of  fact  of  the  Secretary  of  Agri¬ 
culture  which  are  themselves  not  supported  by  any  substan¬ 
tial  evidence  and,  in  addition,  are  clearly  arbitrary  and 
capricious. 

2.  Such  part  of  said  Decision  or  Order  is  in  contravention 
of  the  express  provisions  of  the  Sugar  Act  of  1937,  as 
amended,  and  particularly  Section  205(a)  thereof,  and  the 
Secretary  of  Agriculture,  is  without  power  or  authority  to 
make  said  decision  or  order  in  the  respects  appealed  from. 

3.  Such  part  of  said  Decision  or  Order  is  capricious,  ar¬ 
bitrary,  discriminatory  and  violative  of  the  provisions  of 
the  Sugar  Act  of  1937,  as  amended,  and  especially  Section 
205(a)  thereof. 

4.  Such  part  of  said  Decision  or  Order  deprives  the  Holly 
Sugar  Corporation  of  its  liberty  and  property  without  due 
process  of  law  in  violation  of  the  Fifth  Amendment  to  the 
Constitution  of  the  United  States. 
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5.  If  it  be  that  the  Congress  intended  Section  205(a)  of 
the  Sugar  Act  of  1937,  as  amended,  to  vest  in  the  Secretary 
of  Agriculture  authority  to  make  a  decision  or  order  on  a 
basis  upon  which  the  Decision  or  Order  herein  appealed 
from  was  made,  said  Section  205(a)  is  unconstitutional  and 
void  in  that  the  Congress  has  therein  and  thereby  attempted 
to  delegate  its  legislative  power  to  an  executive  officer  in 
violation  of  Section  1  of  Article  I  of  the  Constitution  of  the 

'  United  States;  is  beyond  the  scope  of  the  power 
7  vested  in  the  Congress  by  subdivision  3  of  Section  8 
of  Article  I  of  said  Constitution;  and  is  in  violation 
of  the  Fifth  Amendment  to  said  Constitution. 

6.  Such  part  of  said  Decision  or  Order  does  not  result  in 
a  fair,  efficient  and  equitable  distribution  of  the  Domestic 
Beet  Sugar  Quota  among  beet  sugar  processors  as  required 
by  Section  205(a)  of  the  Sugar  Act  of  1937,  as  amended. 

WHEREFORE,  appellant  prays  that  this  Court  review 
the  Decision  or  Order  of  the  Secretary  of  Agriculture,  re¬ 
verse  the  Decision  or  Order  of  said  Secretary  in  so  far  as 
it  would  have  the  effect  of  limiting  the  marketing  allotment 
of  the  Holly  Sugar  Corporation  to  an  amount  not  in  ex¬ 
cess  of  its  effective  inventory  of  January  1,  1941,  and  af¬ 
ford  such  other  and  further  relief  as  to  the  Court  may 
appear  proper. 

May  29,  1941. 

Respectfully  submitted, 

HOLLY  SUGAR  CORPORATION 
By  NEWELL  W  ELLISON 

A  Member  of  the  Firm  of 
COVINGTON,  BURLING,  RUBLEE, 
ACHESON  &  SHORB, 

Union  Trust  Building, 

Washington,  D.  C. 

Attorneys  for  Holly  Sugar  Corpora¬ 
tion. 
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Service  and  receipt  of  a  copy  of  the  foregoing  Notice  and 
Notice  of  Appeal  and  Statement  of  Reasons  Therefor  is 
hereby  acknowledged  this  29th  day  of  May,  1941. 

CLAUDE  R.  WICKARD, 

Secretary  of  Agriculture. 

By  MASTIN  G.  WHITE 

Solicitor ,  Department  of  Agricul¬ 
ture. 

8  To  the  Honorable  Claude  R.  Wickard, 

Secretary  of  Agriculture, 

Washington,  D.  C. 

PLEASE  TAKE  NOTICE  that  the  attached  Notice  of 
Appeal  and  Statement  of  Reasons  Therefor  from  Decision 
or  Order  of  the  Secretary  of  Agriculture  Allotting  the  1941 
Sugar  Quota  for  the  Domestic  Beet  Sugar  Area,  made  on 
the  9th  day  of  May,  1941,  by  Claude  R.  Wickard,  Secretary 
of  Agriculture  (F.  R.  Doc.  41-3371,  appearing  in  the  Fed¬ 
eral  Register,  Issue  of  May  10, 1941,  page  2363,  et  seq.)  will 
be  filed  forthwith  in  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia. 

Dated  May  29, 1941. 

HOLLY  SUGAR  CORPORATION 
By  NEWELL  W  ELLISON 

A  Member  of  the  Firm  of 
COVINGTON,  BURLING,  RUBLEE, 
ACHESON  &  SHORB, 

Union  Trust  Building, 

Washington,  D.  C. 

Attorneys  for  Holly  Sugar  Corpora¬ 
tion. 
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9  Endorsed:  United  States  Court  of  Appeal  for  the 

District  of  Columbia  Filed  Jun  23  1941  Joseph  W. 
Stewart,  Clerk. 

United  States  Court  of  Appeals  for  the  District  of 

Columbia 

No.  7916 

Spreckels  Sugar  Company,  Appellant, 

vs. 

Claude  R.  Wickard,  Secretary  of  Agriculture,  Appellee. 

NOTICE  OF  INTENTION  TO  INTERVENE  AND 
STATEMENT  OF  INTEREST  OF  THE  GREAT 
WESTERN  SUGAR  COMPANY. 

The  Great  Western  Sugar  Company,  a  corporation  duly 
organized  and  existing  under  the  laws  of  the  State  of  New 
Jersey  and  having  its  principal  office  and  place  of  business 
in  the  City  and  County  of  Denver,  State  of  Colorado,  (here¬ 
inafter  termed  “Intervenor”),  hereby  gives  notice,  pursu¬ 
ant  to  Section  205(d)  of  the  Sugar  Act  of  1937,  as  amended, 
that  it  intends  to  intervene  and  participate  in  the  proceed¬ 
ings  had  upon  the  appeal  of  the  Spreckels  Sugar  Company 
from  the  decision  and  order  of  Claude  R.  Wickard,  Secre¬ 
tary  of  Agriculture,  dated  May  9,  1941,  (6  F.  R.  2363)  allot¬ 
ting  the  1941  sugar  quota  for  the  domestic  beet  sugar  area. 

Intervenor  is  interested  in  the  proceedings  had  upon  said 
appeal  in  that  it  is  a  processor  of  sugar  beets  and  markets 
sugar  manufactured  therefrom  in  interstate  commerce. 
That  Intervenor  participated  in  the  public  hearing  held  by 
the  Acting  Secretary  of  Agriculture  at  Chicago,  Illinois  on 
January  29,  1941  for  the  purpose  of  receiving  evidence  to 
enable  him  to  make  a  fair,  efficient  and  equitable  distribu¬ 
tion  of  the  1941  sugar  quota  for  the  domestic  beet  sugar 
area  among  persons  who  market  such  sugar  in  the  con¬ 
tinental  United  States,  pursuant  to  which  hearing  said  de¬ 
cision  and  order  of  the  Secretary  of  Agriculture, 
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10  dated  May  9,  1941,  was  made  allotting  the  1941  sugar 
quota  for  the  domestic  beet  sugar  area.  That  under 
and  by  virtue  of  said  decision  and  order  an  allotment  was 
made  to  Intervenor,  whereby  Intervenor  is  authorized  to 
market  sugar  in  the  continental  United  States  in  the  calen¬ 
dar  year  1941,  as  will  more  fully  appear  from  said  decision 
and  order  of  the  Secretary  of  Agriculture.  That  Inter¬ 
venor  will  be  aggrieved,  and  its  interests  will  be  adversely 
affected  by  reversal  or  modification  of  said  decision  and 
order  of  the  Secretary  of  Agriculture  and  that  the  rights 
and  interests  of  Intervenor  under  said  decision  and  order 
are  directly  involved  by  the  aforesaid  appeal  of  Spreckels 
Sugar  Company  from  said  decision  and  order  of  the  Secre¬ 
tary  of  Agriculture. 

That  pursuant  to  Section  205(c)  of  the  Sugar  Act  of 
1937,  as  amended,  the  Secretary  of  Agriculture  has  mailed 
a  copy  of  the  notice  of  apx^eal  of  the  Spreckels  Sugar  Com¬ 
pany  from  said  decision  and  order  dated  May  9, 1941,  allot¬ 
ting  the  1941  sugar  quota  for  the  domestic  beet  sugar  area, 
to  Intervenor  as  a  person  shown  by  the  records  of  the  Secre¬ 
tary  to  be  interested  in  such  appeal  and  to  have  a  right  to 
intervene  therein  under  the  provisions  of  said  section. 
Dated  June  13,  1941. 

Respectfully  submitted, 

THE  GREAT  WESTERN  SUGAR  COMPANY, 

By  D.  J.  ROACH 

Vice  President 
Intervenor . 

CALDWELL  MARTIN 
704  Symes  Building 
Denver,  Colorado 

HORACE  S.  WHITMAN 
815  Fifteenth  Street,  N.  W. 

Washington,  D.  C. 

Attorneys  for  The  Great  Western 
Sugar  Company ,  Intervenor. 
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11  State  of  Colorado, 

City  and  County  of  Denver,  ss . 

D.  J.  Roach,  of  lawful  age,  being  first  duly  sworn,  upon 
oath  deposes  and  says :  That  he  is  Vice  President  of  The 
Great  Western  Sugar  Company,  the  above  named  inter- 
venor,  and  is  authorized  to  make  this  verification  on  its  be¬ 
half;  that  he  has  read  the  above  and  foregoing  Notice  of 
Intention  to  Intervene  and  Statement  of  Interest  of  The 
Great  Western  Sugar  Company,  knows  the  contents  thereof 
and  that  the  matters  and  things  therein  set  forth  are  true. 

D.  J.  ROACH 

Subscribed  and  sworn  to  before  me  this  13th  day  of  June, 
1941.  My  commission  expires  Nov.  8,  1941. 

MARY  L.  WADSWORTH 
(Seal)  Notary  Public. 

Proof  of  Service 

Service  and  receipt  of  a  true  copy  of  the  within  Notice  of 
Intention  to  Intervene  and  Statement  of  Interest  of  The 
Great  Western  Sugar  Company  is  hereby  acknowledged 
this  21  day  of  June,  1941. 

CLAUDE  R.  WICKARD, 
Secretary  of  Agriculture, 

|  By  MASTIN  G.  WHITE, 

Solicitor,  Dept,  of  Agriculture. 

Proof  of  Service 

Service  and  receipt  of  a  true  copy  of  the  within  Notice 
of  Intention  to  Intervene  and  Statement  of  Interest  of  The 
Great  Western  Sugar  Company  is  hereby  acknowledged  this 
17th  day  of  June,  1941. 

1  SPRECKELS  SUGAR  COMPANY, 

'  By  C  J  MORONEY 

V.-P.  &  Genl.  Manager 
No.  2  Pine  Street, 

San  Francisco,  California 
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12  Endorsed:  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Filed  June  23  1941  Joseph 
W.  Stewart,  Clerk. 

United  States  Court  of  Appeals  for  the  District  of 

Columbia 

No.  7925 

Holly  Sugar  Corporation,  Appellant 

vs. 

Claude  R.  Wickard,  Secretary  of  Agriculture  of  the  United 

States,  Appellee. 

NOTICE  OF  INTENTION  TO  INTERVENE  AND 
STATEMENT  OF  INTEREST  OF  THE  GREAT 
WESTERN  SUGAR  COMPANY. 

The  Great  Western  Sugar  Company,  a  corporation  duly 
organized  and  existing  under  the  laws  of  the  State  of  New 
Jersey  and  having  its  principal  office  and  place  of  business 
in  the  City  and  County  of  Denver,  State  of  Colorado,  (here¬ 
inafter  termed  “Intervenor”)  hereby  gives  notice,  pursu¬ 
ant  to  Section  205(d)  of  the  Sugar  Act  of  1937,  as  amended, 
that  it  intends  to  intervene  and  participate  in  the  proceed¬ 
ings  had  upon  the  appeal  of  the  Holly  Sugar  Corporation 
from  the  decision  and  order  of  Claude  R.  Wickard,  Secre¬ 
tary  of  Agriculture,  dated  May  9, 1941,  (6  F.  R.  2363)  allot¬ 
ting  the  1941  sugar  quota  for  the  domestic  beet  sugar  area. 

Intervenor  is  interested  in  the  proceedings  had  upon  said 
appeal  in  that  it  is  a  processor  of  sugar  beets  and  markets 
sugar  manufactured  therefrom  in  interstate  commerce. 
That  Intervenor  participated  in  the  public  hearing  held  by 
the  Acting  Secretary  of  Agriculture  at  Chicago,  Illinois  on 
January  29,  1941  for  the  purpose  of  receiving  evidence  to 
enable  him  to  make  a  fair,  efficient  and  equitable  distribu¬ 
tion  of  the  1941  sugar  quota  for  the  domestic  beet  sugar 
area  among  persons  who  market  such  sugar  in  the  con¬ 
tinental  United  States,  pursuant  to  which  hearing  said  de- 


cision  and  order  of  the  Secretary  of  Agriculture, 
13  i  dated  May  9, 1941,  was  made  allotting  the  1941  sugar 
quota  for  the  domestic  beet  sugar  area.  That  under 
and  bv  virtue  of  said  decesion  and  order  an  allotment  was 
made  to  Intervenor,  whereby  Intervenor  is  authorized  to 
market  sugar  in  the  continental  United  States  in  the  calen¬ 
dar  year  1941  as  will  more  fully  appear  from  said  decision 
and  order  of  the  Secretary  of  Agriculture.  That  Intervenor 
will  be  aggrieved,  and  its  interests  will  be  adversely  affected 

bv  reversal  or  modification  of  said  decision  and  order  of 
•> 

the  Secretary  of  Agriculture  and  that  the  rights  and  inter¬ 
ests  of  Intervenor  under  said  decision  and  order  are  di¬ 
rectly  involved  by  the  aforesaid  appeal  of  Holly  Sugar  Cor¬ 
poration  from  said  decision  and  order  of  the  Secretary  of 
Agriculture. 

That  pursuant  to  Section  205(c)  of  the  Sugar  Act  of  1937, 
as  amended,  the  Secretary  of  Agriculture  has  mailed  a  copy 
of  the  notice  of  appeal  of  the  Holly  Sugar  Corporation  from 
said  decision  and  order  dated  May  9,  1941,  allotting  the 
1941  sugar  quota  for  the  domestic  beet  sugar  area,  to  Inter¬ 
venor  as  a  person  shown  by  the  records  of  the  Secretary  to 
be  interested  in  such  appeal  and  to  have  a  right  to  intervene 
therein  under  the  provisions  of  said  section. 

Dated  June  13,  1941. 

Respectfully  submitted, 

i  THE  GREAT  WESTERN  SUGAR  COMPANY, 

By  D.  J.  ROACH 
Vice  President 

Intervenor. 

CALDWELL  MARTIN 
704  Svmes  Building 
Denver,  Colorado 
HORACE  S.  WHITMAN 
815  Fifteenth  Street,  N.  W. 

Washington,  D.  C. 

Attorneys  for  The  Great  Western 
Sugar  Company ,  Intervenor. 
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14  State  of  Colorado, 

City  and  County  of  Denver,  ss. 

D.  J.  Roach,  of  lawful  age,  being  first  duly  sworn,  upon 
oath  deposes  and  says:  That  he  is  Vice  President  of  The 
Great  Western  Sugar  Company,  the  above  named  inter- 
venor,  and  is  authorized  to  make  this  verification  on  its 
behalf ;  that  he  has  read  the  above  and  foregoing  Notice 
of  Intention  to  Intervene  and  Statement  of  Interest  of  The 
Great  Western  Sugar  Company,  knows  the  contents  thereof 
and  that  the  matters  and  things  therein  set  forth  are  true. 

D.  J.  ROACH 

Subscribed  and  sworn  to  before  me  this  13th  day  of  June, 
1941.  My  commission  expires  Nov.  8,  1941 

MARY  L.  WADSWORTH 
(Seal)  Notary  Public 

Proof  of  Service 

Service  and  receipt  of  a  true  copy  of  the  within  Notice  of 
Intention  to  Intervene  and  Statement  of  Interest  of  The 
Great  Western  Sugar  Company  is  hereby  acknowledged 
this  21  day  of  June,  1941. 

CLAUDE  R.  WICKARD, 
Secretary  of  Agriculture, 

By  MASTIN  G.  WHITE, 

Solicitor,  Dept,  of  Agriculture. 

Proof  of  Service 

Service  and  receipt  of  a  true  copy  of  the  within  Notice 
of  Intention  to  Intervene  and  Statement  of  Interest  of  The 
Great  Western  Sugar  Company  is  hereby  acknowledged 
this  16th  day  of  June,  1941. 

HOLLY  SUGAR  CORPORATION, 

By  G.  W.  REPETTI 
V.-P. 

Golden  Cycle  Bldg., 
Colorado  Springs, 
Colorado. 
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15  Endorsed:  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Filed  June  24  1941  Joseph 
W.  Stewart,  Clerk. 

United  States  Court  of  Appeals  for  the  District  of 

Columbia 

No.  7916 

Spreckels  Sugar  Company,  Appellant, 

vs. 

Claude  R.  Wickard,  Secretary  of  Agriculture,  Appellee. 

NOTICE  OF  INTENTION  TO  INTERVENE  WITH 
VERIFIED  STATEMENT. 


Comes  now  LOS  ALAMITOS  SUGAR  COMPANY,  a 
corporation  organized  and  existing  under  the  laws  of  Cali¬ 
fornia  and,  pursuant  to  Section  205  (d)  of  the  Sugar  Act  of 
1937  as  amended,  gives  NOTICE  of  intention  to  intervene 
and  hereby  does  intervene  in  the  Appeal  of  Spreckels  Sugar 
Company  from  the  Decision  and  Order  of  the  Secretary  of 
Agriculture  rendered  May  9,  1941,  allotting  the  1941  Sugar 
Quota  for  the  Domestic  Beet  Cugar  area  and,  for  grounds 
of  intervention,  presents : 

I. 

That  this  Intervenor  is  an  interested  party  in  that  it 
would  be  aggrieved  and  its  interests  adversely  affected  by 
reversal  or  modification  of  said  Decision  of  the  Secretary 
complained  of  by  the  Appellant. 

n. 

That  this  Intervenor  traverses  and  takes  issue  with  each 
and  every  ground  of  appeal  set  forth  in  said  Appellant’s 
notice  for  that : 


273 


(a)  The  said  Decision  and  Order  of  the  Secretary,  and 
the  whole  thereof,  was  required  by  and  is  lawful  under  the 
provisions  of  Sections  201,  202,  205  and  209  of  the  Sugar 
Act  of  1937,  as  amended; 

(b)  The  said  Decision  and  Order  of  the  Secretary  is 
based  upon  the  factors  and  conditions  prescribed  by  Sec¬ 
tions  201  and  205  of  said  Act  and,  as  specifically  re- 

16  quired  therein,  it  makes  proper  allowances  for  inven¬ 
tories,  assures  an  orderly  flow  of  beet  sugar  in  the 
channels  of  commerce,  prevents  disorderly  marketing,  pro¬ 
vides  a  fair  distribution  of  said  beet  sugar  quota  and  affords 
to  all  interested  persons  an  equitable  opportunity  to  market 
beet  sugar  within  said  quota ; 

(c)  The  said  Decision  and  Order  of  the  Secretary  is  not 
in  anywise  arbitrary  or  capricious,  but  is  a  reasoned  deter¬ 
mination  of  a  matter  properly  before  him,  based  on  ample 
evidence  and  conforming  in  all  essential  respects  to  the 
intent,  purpose  and  provisions  of  the  said  Act;  the  part 
thereof  constituting  the  Restrictions  on  Marketing  is  appro¬ 
priate  under  Section  209  of  the  Act  and  necessary  to  give 
said  Decision  due  sanction  and  effect ; 

(d)  The  said  Decision  and  Order  of  the  Secretary  is  not 
discriminatory  against  the  Appellant  and  does  not  deprive 
the  Appellant  of  any  right,  property  or  privilege  to  which 
it  is  entitled,  but  presents  a  reasonable  and  lawful  classi¬ 
fication  and  allotment  based  on  facts  and  circumstances 
properly  in  evidence  before  him. 

III. 

Intervenor  attaches  hereto  and  files  herewith  a  verified 
statement  as  required  by  Section  205  (d)  of  said  Act  show¬ 
ing  the  nature  of  its  interest  and  submits  herewith  proof  of 
service  of  true  copies  of  this  Notice,  and  the  said  verified 
statement  upon  the  said  Appellant  and  upon  the  Secretary. 
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WHEREFORE,  this  Intervenor  prays  that  its  interven¬ 
tion  herein  be  allowed  and  that  upon  final  adjudication 
herein  the  Decision  and  Order  appealed  from  be  affirmed. 

Dated,  June  19,  1941. 

SANNER,  FLEMING  &  IRWIN 

By  SYDNEY  SANNER 

5658  Wilshire  Boulevard 

i  Los  Angeles,  California  and 

WILLIAM  H.  COLLINS 
849  Slioreham  Bldg., 
Washington,  D.  C., 
Attorneys  for  Los  Alamitos 
Sugar  Company ,  Intervenor . 

17  Verified  Statement 

State  of  California 

County  of  Los  Angeles,  s$. 

W.  L.  Seheifele,  being  first  duly  sworn,  deposes  and  says : 

I  am  the  Secretary-Treasurer  of  Los  Alamitos  Sugar 
Company  and  as  such  I  am  authorized  to  make  and  do 
make  this  statement  on  its  behalf ;  Los  Alamitos  Sugar  Com¬ 
pany  is  a  corporation  organized  and  existing  under  the  laws 
of  California ;  its  offices  are  at  5658  Wilshire  Boulevard, 
Los  Angeles,  California,  and  it  is  engaged  in  the  business  of 
processing  and  marketing  Beet  Sugar  in  the  Continental 
United  States,  particularly  in  the  Southern  part  of  the  State 
of  California. 

Under  authority  of  the  Sugar  Act  of  1937  as  amended, 
the  Secretary  of  Agriculture,  on  May  9,  1941,  promulgated 
his  Decision  and  Order  determining  and  allotting  the  1941 
Beet  Sugar  Quota  for  the  domestic  beet  sugar  area  wherein, 
after  certain  Findings  of  Fact  and  Conclusions  it  was 
ORDERED  as  follows: 
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“Allotment  of  1941  Sugar  Quota  for  the  Domestic  Beet 

Sugar  Area 

821.51  ORIGINAL  ALLOTMENTS.  The  1941  sugar 
quota  for  the  domestic  beet  sugar  area  is  hereby  allotted  to 
the  following  processors  in  the  amounts  which  appear  op¬ 
posite  their  respective  names: 


% 

Allotment 
(Short  tons, 

Processor: 

rawT  value) 

The  Amalgamated  Sugar  Co. 

119,366 

American  Crystal  Sugar  Co. 

186,218 

Central  Sugar  Co.,  Inc. 

12,107 

Franklin  County  Sugar  Co. 

13,441 

The  Garden  City  Co. 

12,022 

Great  Lakes  Sugar  Co. 

38,147 

The  Great  Western  Sugar  Co. 

424,402 

Gunnison  Sugar,  Inc. 

7,086 

Holly  Sugar  Corp. 

231,720 

Isabella  Sugar  Co. 

9,894 

Lake  Shore  Sugar  Co. 

13,552 

Layton  Sugar  Co. 

8,537 

Los  Alamitos  Sugar  Co. 

17,127 

Menominee  Sugar  Co. 

9,826 

Michigan  Sugar  Co. 

71,476 

Monitor  Sugar,  Division  of  the  Robert  Gage 

Coal  Co. 

17,173 

Mount  Clemens  Sugar  Beet  Growers’  Assoc.  4,514 

The  National  Sugar  Manufacturing 

Co.  7,817 

18  Ohio  Sugar  Co. 

7,901 

Paulding  Sugar  Co. 

7,340 

Spreckels  Sugar  Co. 

173,581 

Superior  Sugar  Refining  Co. 

12,088 

Union  Sugar  Co. 

26,097 

Utah-Idaho  Sugar  Co. 

157,668 

Others 

0 

Total 

(Sec.  205, 50  Stat.  906;  7  U.  S.  C.  A.,  1115) 

1,589,100 

821.52.  RESTRICTIONS  ON  MARKETING.  Proces¬ 
sors  of  sugar  beets  in  the  domestic  beet  sugar  area  are 
hereby  prohibited  from  shipping,  transporting,  or  market¬ 
ing  in  interstate  commerce  or  in  competition  with  sugar  or 
liquid  sugar  shipped,  transported  or  marketed  in  interstate 
or  foreign  commerce,  any  sugar  or  liquid  sugar  produced 
from  sugar  beets  grown  in  the  domestic  beet  sugar  area  in 
excess  of  the  marketing  allotments  set  forth  in  Par.  821.51 
hereof.  (Sec.  205,  50  Stat.  906 ;  7  U.  S.  C.  1115) 

821.53  ADDITIONAL  ALLOTMENTS.  Any  increase 
or  decrease  in  the  1941  sugar  quota  for  the  domestic  beet 
sugar  area  shall  be  prorated  among  processors  on  the  same 
basis  used  in  calculating  the  allotments  set  forth  in  Par. 
821.51  hereof.  (Sec.  205^  50  Stat.  906;  7  U.  S.  C.  1115)  ” 
From  said  Decision  and  Order  Spreckels  Sugar  Com¬ 
pany  has  appealed  and  Los  Alamitos  Sugar  Company  de¬ 
sires  to  intervene  in  said  appeal,  pursuant  to  the  provisions 
of  Section  205  (d)  of  said  Sugar  Act  of  1937,  as  amended. 

L 

Los  Alamitos  Sugar  Company  is  directly  and  immedi¬ 
ately  interested  in  said  Decision  and  Order  and  in  the  said 
appeal  therefrom;  it  was  a  party  to  the  proceedings  leading 
up  to  said  Decision  and  Order,  is  the  grantee  of  an  allot¬ 
ment  thereunder  and  is  bound  by  the  provisions  thereof ;  it 
would  be  aggrieved  and  its  interests  adversely  affected  by 
a  reversal  or  any  material  modification  of  said  Decision  and 
Order  in  the  respects  and  for  the  reasons  following : 

(a)  Complete  reversal  of  said  Decision  and  Order  would 
leave  the  domestic  beet  sugar  area  without  any  allotment  of 
its  quota;  in  that  situation  Los  Alamitos  Sugar  Company 
would  be  obliged  to  market  its  product  in  a  disorderly  mar¬ 
ket,  subject  to  the  hazards  of  cut-throat  competition. 
19  The  facts  set  forth  in  the  Decision  of  the  Secretary 
are  derived  from  the  evidence  before  him;  they  show 
the  necessity  for  an  allotment  of  the  1941  quota ;  they  also 
show  that  Los  Alamitos  Sugar  Company,  in  comparison 
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with  other  processors,  is  a  vary  small  concern ;  it  is,  in  fact, 
a  single-unit  concern  operating  in  a  single-limited  area  with 
a  single  plant  and  is  at  great  disadvantage  as  compared  with 
appellant  and  companies  of  similar  magnitude  which  op¬ 
erate  in  various  and  widely  separated  localities,  with  many 
plants,  and  are  thus  able  to  adjust  their  processing  and  mar¬ 
ketings  to  variations  of  time  and  place;  in  competition  with 
such  concerns,  Los  Alamitos  Sugar  Company  is  at  great  dis¬ 
advantage  particularly  with  respect  to  marketings ;  without 
an  allotment  Los  Alamitos  Sugar  Company  would  be  in 
danger  of  serious  loss.  Moreover,  the  disorderly  marketing 
conditions  which  would  prevail  without  an  allotment  would 
cause  serious  loss  to  the  growers  who  furnish  sugar  beets 
to  Los  Alamitos  Sugar  Company  because  said  growers  are 
paid  on  the  basis  of  the  net  realized  for  sugar  sold,  and 
losses  to  them  affect  the  capacity  of  Los  Alamitos  Sugar 
Company  to  obtain  crops  for  future  processing. 

(b)  Reversal  of  said  Decision  and  Order  under  any  cir¬ 
cumstances  requiring  the  Secretary  to  re-allot  the  quota 
would  destroy  the  allotment  now  justly  and  lawfully 
awarded  to  Los  Alamitos  Sugar  Company  and  subject  it  to 
the  hazard  of  a  reduced  allotment,  less  than  it  is  entitled  to. 
At  January  1, 1941,  Los  Alamitos  had  an  effective  inventory 
from  proportionate  shares  amounting  to  21340  short  tons ; 
it  received  an  allotment  of  17127  short  tons ;  it  is  in  a  posi¬ 
tion  to  market  this  allotment  and  move,  at  a  fairly  uniform 
rate  per  month  during  the  year  under  the  protection  of  said 
Decision  and  Order  of  the  Secretary.  The  said  allotment  is 
not  excessive,  but  is  fair  and  just  considering  all  the  pertin¬ 
ent  factors  affecting  Los  Alamitos  Sugar  Company  and  all 
other  processors  of  beet  sugar  in  the  domestic  area ;  if  said 
allotment  should  be  reduced  a  great  injustice  would  be  done 
to  Los  Alamitos  Snugar  Company  which  would  find  itself 
with  a  large  quantity  of  sugar  not  lawfully  saleable,  or 
which,  if  lawfully  saleable,  could  be  sold  only  through 
20  disorderly  marketing  involving  greater  expense  and 
the  probability  of  greater  loss. 
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(c)  Reversal  of  said  Decision  and  Order  under  circum¬ 
stances  which  impugn  any  basis  thereof  or  condemn  the 
formula  employed  by  the  Secretary  would  subject  Los  Ala- 
mitos  Sugar  Company  to  the  certainty  of  a  reduction  in  the 
allotment  justly  and  lawfully  awarded  to  it  and  unduly  en¬ 
hance  the  allotments  and  advantages  of  its  larger  competi¬ 
tors.  Los  Alamitos  Sugar  contends  that  since,  by  Section 
201  of  the  Act,  the  Secretary,  in  determining  the  quota,  was 
required  “to  make  allowances  for  a  deficiency  or  surplus  in 
inventories  of  sugar”  he  was  of  necessity  required  to  do 
likewise  in  allotting  the  quota;  that  by  Section  205  (a)  he 
must  make  the  allotments  in  such  manner  and  amounts  as  to 
provide  a  fair,  efficient  and  equitable  distribution  of  the 
quota  by  taking  into  consideration  (a)  processings  from 
proportionate  shares  and  (b)  past  marketings  or  ability  to 
market ;  that  the  Secretary  has  proceeded  according  to  these 
requirements,  and  so  proceeding,  has  awarded  to  Los  Ala¬ 
mitos  Sugar  Company  a  just  allotment  which  should  not  be 
lost  or  diminished  on  merely  technical  or  unsubstantial 
grounds. 

(d)  Material  modification  of  said  Decision  and  Order, 
based  on  any  change  in  factors  or  formula  employed  by  the 
Secretary  would,  likewise  and  for  the  reasons  above  stated, 
unduly  enhance  the  allotments  and  advantages  of  the  larger 
competitors  of  Los  Alamitos  Sugar  Company  and  subject  it 
to  the  hazard,  if  not  the  certainty,  of  having  no  allotment, 
or  a  reduced  allotment  with  resultant  serious  loss. 

(e)  The  allotment  awarded  to  Los  Alamitos  Sugar  Com¬ 
pany  by  the  Decision  and  Order  of  the  Secretary  is  interre¬ 
lated  with  all  the  other  allotments  set  forth  therein  and  with 
the  factors  and  formula  employed  by  the  Secretary  in  mak¬ 
ing  said  allotments;  any  material  disturbance  of  said  De¬ 
cision  and  Order,  or  the  basis  thereof,  would  necessarily  re¬ 
sult  in  prejudice  to  the  interest  of  Los  Alamitos  Sugar 
Company.  The  said  Decision  and  Order  is  the  result  of  a 
hearing  on  January  29,  1941  at  Chicago,  Illinois,  held  for 

the  purpose  of  receiving  evidence  to  enable  the  Secre- 
21  tarv  to  make  a  fair,  efficient  and  equitable  distribu¬ 
tion  of  the  1941  Sugar  Quota  for  the  domestic  beet 
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sugar  area  among  persons  who  market  such  sugar  in  the 
continental  United  States  and  this  affiant  was  present  dur¬ 
ing  such  hearing,  on  behalf  of  Los  Alamitos  Sugar  Com¬ 
pany.  At  said  hearing  it  was  established  that  allotment 
of  the  1941  quota  was  necessary;  that  on  January  1, 
1941,  processors  had  effective  inventories  (meaning  the 
amount  of  sugar  actually  then  in  hand  plus  the  amount  to 
be  processed  in  1941  from  the  1940  crop  of  sugar  beets)  ag¬ 
gregating  1,754,820  short  tons,  exceeding  the  quota  for  1941 
by  165,720  short  tons,  and  the  problem  presented  was  the 
allocation  of  1,589,100  short  tons,  being  that  portion  of  the 
total  effective  inventories  within  the  quota;  there  was  no 
consensus  of  evidence  or  opinion  respecting  the  manner  in 
which  allocations  should  be  made  particularly  with  regard 
to  the  relative  weight  to  be  given  to  the  factors  of  process¬ 
ings,  marketings  or  ability  to  market  and  effective  inven¬ 
tories,  the  divergence  ranging  from  a  proposal  to  make 
effective  inventories  the  sole  basis  of  allotment  to  a  pro¬ 
posal  to  disregard  them  entirely.  The  Secretary  conceived 
the  1941  quota  as  made  on  the  basis  of :  one-fourth  weight 
to  past  marketings  and  three-fourths  weight  to  processings 
from  proportionate  shares,  modified  so  as  to  adjust  inven¬ 
tories  in  the  direction  of  normal,  as  required  by  Section  302 
of  the  Act  and  respecting  the  allotment  determined:  (a)  the 
allotments  from  the  use  of  a  formula  giving  one-fourth 
weight  to  past  marketings  and  three-fourths  weight  to  proc¬ 
essings,  which  allotments  he  termed  “conditional”,  (b)  that 
as  the  total  of  all  allocations  could  not  exceed  the  quota, 
some  processors  would  have  to  carry  over  into  1942  sugar 
produced  from  the  1940  crop  of  sugar  beets,  (c)  that  no 
processor  should  be  given  a  marketing  allotment  for  1941  in 
excess  of  its  January  1, 1941,  effective  inventory  from  pro¬ 
portionate  shares  (not  less,  however,  than  seventy-five  per 
cent  of  the  processor’s  average  marketings  for  1937,  1938 
and  1939),  and  (d)  that  as  to  the  conditional  allotments, 
calculated  as  above,  any  excess  over  January  1,  1941,  effec¬ 
tive  inventories  from  proportionate  shares  should  be 
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22  i  allocated  so  as  to  reduce  the  burden  of  carry-over 
sugar  so  that  the  percentage  relationship  between 
such  inventories  and  the  final  allotments  would  be  the  same 
for  each  processor  participating  in  the  allocations.  So  pro¬ 
ceeding,  the  Secretarv  made  the  final  allotments  set  forth 
in  the  Decision  and  Order  appealed  from,  including  the  al¬ 
lotment  to  Los  Alamitos  Sugar  Company  and  Los  Alamitos 
Sugar  Company  contends;  that  since  the  Act  required  con¬ 
sideration  to  be  given  to  inventories,  processings  and  past 
marketings  or  ability  to  market,  but  does  not  prescribe  just 
how!  these  factors  shall  be  integrated,  it  follows  that  the 
Secretary  was  vested  with  discretion  in  the  application  of 
these  factors ;  that  he  was  within  the  evidence  in  his  applica¬ 
tion  of  them ;  that  his  application  of  them  was  in  conformity 
with  the  intent  and  purpose  of  the  Act,  provides  a  fair, 
efficient  and  equitable  distribution  of  the  1941  beet-sugar 
quota,  assures  an  orderly  and  adequate  flow  of  such  sugar 
in  the  channels  of  commerce  and  prevents  disorderly  mar¬ 
keting;  and  therefore,  that  neither  error,  nor  abuse  of  dis¬ 
cretion  nor  arbitrary  or  capricious  action  can  be  imputed 
to  him. 

(f)  Los  Alamitos  Sugar  Company  further  contends  that 
no  right,  property  or  privilege  belonging  to  the  appellant 
has  been  taken  from  the  appellant  by  the  Decision  and  Order 
appealed  from.  On  the  basis  of  the  quota  viz.,  one-fourth 
weight  to  past  marketings  and  three-fourths  weight  to  proc¬ 
essings  from  proportionate  shares,  the  appellant  was  en¬ 
titled  to  an  allotment  of  173581  short  tons  and  that  is  the 
amount  finally  allotted  to  the  appellant;  the  appellant’s 
effective  inventory  from  proportionate  shares  was  some¬ 
what  greater  and  therefore  the  Secretary’s  rule  to  reduce 
the  conditional  allotment  to  conform  to  effective  inventorv 
from  proportionate  shares  was  not  applied  to  the  appellant. 
That  it  was  applied  to  other  processors,  resulting  in  re¬ 
duction  of  their  conditional  allotments  is  not  a  matter  of 
which  the  appellant  can  complain. 

(g)  Los  Alamitos  Sugar  Company  finally  contends  that 
the  Secretary  having  made  his  decision,  the  provisions  of 
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the  Order  prohibiting  processors  of  sugar  beets  in  the  do¬ 
mestic  beet  sugar  area  from  marketing  in  excess  of 
23  the  marketing  allotments  set  forth  in  said  Order,  fol¬ 
lowed  as  a  matter  of  course,  under  Section  209  of  the 

Act. 

W.  L.  SCHEIFELE 

Subscribed  and  sworn  to  before  me  this  19th  day  of  June, 
1941. 


JOHN  A  FLEMING 

(Seal)  'Notary  Public  in  and  for  the  County 

of  Los  Angeles,  State  of  California 

Residing  at  Los  Angeles 
My  Commission  Expires  Sept.  24,  1941. 

24  Service  and  receipt  of  a  true  copy  of  the  foregoing 
Notice  of  Intention  to  Intervene  and  Verified  State¬ 
ment  showing  the  nature  of  the  interest  of  Intervenor  is 
hereby  acknowledged  this  24  day  of  June,  1941. 

CLAUDE  R.  WICKARD, 
Secretary  of  Agriculture 

By  MASTIN  G.  WHITE 

Solicitor,  Department  of  Agri¬ 
culture 

Service  and  receipt  of  a  true  copy  of  the  foregoing  No¬ 
tice  of  Intention  to  Intervene  and  Verified  Statement  show¬ 
ing  the  nature  of  the  interest  of  Intervenor  is  hereby 
acknowledged  this  ....  day  of  June,  1941. 

SPRECKELS  SUGAR  COMPANY 

Bv  H.  B.  WEAVER 

Its  Attorney  of  Record 
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25  i  Endorsed:  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Filed  Jun  24  1941  Joseph  W. 
Stewart,  Clerk. 

United  States  Court  of  Appeals  for  the  District  of 

Columbia 

No.  7925 

Holly  Sugar  Corporation,  Appellant, 


vs. 

Claude  R.  Wickard,  Secretary  of  Agriculture  of  the  United 

States,  Appellee. 

NOTICE  OF  INTENTION  TO  INTERVENE  WITH 
VERIFIED  STATEMENT. 


Comes  now  LOS  ALAMITOS  SUGAR  COMPANY,  a 
corporation  organized  and  existing  under  the  laws  of  Cali¬ 
fornia  and,  pursuant  to  Section  205  (d)  of  the  Sugar  Act  of 
1937,  as  amended,  gives  NOTICE  that  it  intends  to  inter¬ 
vene  and  hereby  does  intervene  in  the  Appeal  of  Holly 
Sugar  Corporation  from  the  Decision  and  Order  of  the 
Secretary  of  Agriculture  rendered  May  9,  1941,  allotting 
the  1941  Sugar  Quota  for  the  Domestic  Beet  Sugar  Area 
and,  for  grounds  for  intervention,  presents: 

I. 

That  this  Intervenor  is  an  interested  party  in  that  it 
would  be  aggrieved  and  its  interests  adversely  affected  by 
reversal  or  modification  of  said  Decision  of  the  Secretarv 
complained  of  by  the  Appellant. 

n. 

That  this  Intervenor  traverses  and  takes  issue  with  each 
and  every  ground  of  Appeal  set  forth  in  said  Appellant’s 
Notice,  for  that: 
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(a)  The  said  Decision  of  the  Secretary,  and  the  whole 
thereof  was  required  by  and  is  lawful  under  the  provisions 
of  Sections  201,  202,  205  and  209  of  the  Sugar  Act  of  1937, 
as  amended ; 

(b)  The  said  Decision  of  the  Secretary  is  based  upon  the 
factors  and  conditions  prescribed  by  Sections  201  and  205 

of  said  Act,  and,  as  specifically  required  therein, 
26  makes  proper  allowances  for  inventories,  assures  an 
orderly  flow  of  beet  sugar  in  the  channels  of  com¬ 
merce,  prevents  disorderly  marketing,  provides  a  fair  dis¬ 
tribution  of  said  beet  sugar  quota  and  affords  to  all  inter¬ 
ested  persons  an  equitable  opportunity  to  market  beet  sugar 
within  said  quota;  and  the  part  of  said  Decision  appealed 
from  is  necessary  to  give  said  Decision  due  sanction  and 
effect ; 

(c)  The  said  Decision  of  the  Secretary  is  not  in  anywise 
arbitrary  or  capricious  but  is  a  reasoned  determination  of 
a  matter  properly  before  him,  based  on  ample  evidence  and 
conforming  in  all  essential  respects  to  the  interest,  purpose 
and  provisions  of  the  Act;  and  the  part  of  said  Decision 
appealed  from  is  necessary  to  give  said  Decision  proper 
sanction  and  effect ; 

(d)  The  said  Decision  of  the  Secretary  is  not  discrim¬ 
inatory  against  the  Appellant  and  does  not  deprive  the  Ap¬ 
pellant  of  any  right  or  property,  but  presents  a  reasonable 
and  lawful  allotment  and  classification  based  on  facts  and 
circumstances  in  evidence  before  him;  and  the  part  of  said 
Decision  appealed  from  is  necessary  to  give  said  Decision 
proper  sanction  and  effect. 

III. 

The  Intervenor  attaches  hereto  and  files  herewith  a  veri¬ 
fied  statement  as  required  by  Section  205  (d)  of  said  Act 
showing  the  nature  of  its  interest,  and  submits  herewith 
proof  of  service  of  true  copies  of  this  Notice  and  Verified 
Statement  upon  the  said  Appellant  and  upon  the  Secretary. 
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WHEREFORE,  the  Intervenor  prays  that  its  interven¬ 
tion  herein  be  allowed  and  that,  upon  final  adjudication 
herein,  the  Decision  and  Order  appealed  from  be  affirmed. 

Dated,  June  19,  1941 

SANNER,  FLEMING  &  IRWIN 

!  By  SYDNEY  SANNER 

5658  W7ilshire  Boulevard 
Los  Angeles,  California,  and 

WILLIAM  H.  COLLINS 
849  Shoreham  Bldg., 
Washington,  D.  C. 

Attorneys  for  Los  Alamitos 
Sugar  Company ,  Intervenor 

27  Verified  Statement 

State  of  California, 

County  of  Los  Angeles,  ss. 

W.  L.  Scheifele,  being  first  duly  sworn,  deposes  and  says : 

I  am  the  Secretary-Treasurer  of  Los  Alamitos  Sugar 
Company  and  as  such  I  am  authorized  to  make  and  do  make 
this  statement  on  its  behalf ;  Los  Alamitos  Sugar  Company 
is  a  corporation  organized  and  existing  under  the  laws  of 
California;  its  offices  are  at  5658  Wilshire  Boulevard,  Los 
Angeles,  California,  and  it  is  engaged  in  the  business  of 
processing  and  marketing  Beet  Sugar  in  the  Continental 
United  States,  particularly  in  the  Southern  part  of  the  State 
of  California. 

Under  authority  of  the  Sugar  Act  of  1937  as  amended,  the 
Secretary  of  Agriculture,  on  May  9,  1941,  promulgated  his 
Decision  and  Order  determining  and  allotting  the  1941  Beet 
Sugar  Quota  for  the  domestic  beet  sugar  area  wherein,  after 
certain  Findings  of  Fact  and  Conclusions  it  was  ORDERED 
as  follows : 
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“Allotment  of  1941  Sugar  Quota  for  the  Domestic  Beet 

Sugar  Area 

821.51  ORIGINAL  ALLOTMENTS.  The  1941  sugar 
quota  for  the  domestic  beet  sugar  area  is  hereby  allotted 
to  the  following  processors  in  the  amounts  which  appear  op¬ 
posite  their  respective  names : 


Processor: 

Allotment 
(Short  tons, 
raw  value) 

The  Amalgamated  Sugar  Co. 

119,366 

American  Crystal  Sugar  Co. 

186,218 

Central  Sugar  Co.,  Inc. 

12,107 

Franklin  County  Sugar  Co. 

13,441 

The  Garden  City  Co. 

12,022 

Great  Lakes  Sugar  Co. 

38,147 

The  Great  Western  Sugar  Co. 

424,402 

Gunnison  Sugar,  Inc. 

7,086 

Holly  Sugar  Corp. 

231,720 

Isabella  Sugar  Co. 

9,894 

Lake  Shore  Sugar  Co. 

13,552 

Layton  Sugar  Co. 

8,537 

Los  Alamitos  Sugar  Co. 

17,127 

Menominee  Sugar  Co. 

9,826 

Michigan  Sugar  Co. 

71,476 

Monitor  Sugar,  Division  of  the  Robert  Gage 

Coal  Co. 

17,173 

Mount  Clemens  Sugar  Beet  Grower’s  Assoc.  4,514 

The  National  Sugar  Manufacturing 

Co.  7,817 

Ohio  Sugar  Co. 

7,901 

Paulding  Sugar  Co. 

7,340 

Spreckels  Sugar  Co. 

173,581 

Superior  Sugar  Refining  Co. 

12,088 

Union  Sugar  Co. 

26,097 

Utah-Idaho  Sugar  Co. 

157,668 

Others 

0 

Total 

1,589,100 

(Sec.  205,  50  Stat.  906;  7  U.  S.  C.,  1115) 
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821.52  RESTRICTIONS  ON  MARKETING.  Proces¬ 
sors  of  sugar  beets  in  the  domestic  beet  sugar  area  are 
hereby  prohibited  from  shipping,  transporting,  or  market¬ 
ing  in  interstate  commerce  or  in  competition  with  sugar  or 
liquid  sugar  shipped,  transported  or  marketed  in  interstate 
or  foreign  commerce,  any  sugar  or  liquid  sugar  produced 
from  sugar  beets  grown  in  the  domestic  beet  sugar  area  in 
excess  of  the  marketing  allotments  set  forth  in  Par.  821.51 
hereof.  (Sec.  205,  50  Stat.  906;  7  U.  S.  C.  1115) 

821.53  ADDITIONAL  ALLOTMENTS.  Any  increase 
or  decrease  in  the  1941  sugar  quota  for  the  domestic  beet 
sugar  area  shall  be  prorated  among  processors  on  the  same 
basis  used  in  calculating  the  allotments  set  forth  in  Par. 
S21.51  hereof.  (Sec.  205,  50  Stat.  906;  7  U.  S.  C.  1115)  ” 

From  said  Decision  and  Order  Holly  Sugar  Corporation 
has  appealed  and  Los  Alamitos  Sugar  Company  desires  to 
intervene  in  said  appeal,  pursuant  to  the  provisions  of  Sec¬ 
tion  205  (d)  of  said  Sugar  Act  of  1937,  as  amended. 

I. 

Los  Alamitos  Sugar  Company  is  directly  and  immedi- 
atelv  interested  in  said  Decision  and  Order  and  in  the  said 

m 

appeal  therefrom;  it  was  a  party  to  the  proceedings  leading 
up  to  said  Decision  and  Order,  is  the  grantee  of  an  allot¬ 
ment  thereunder  and  is  bound  by  the  provisions  thereof ;  it 
would  be  aggrieved  and  its  interests  adversely  affected  by  a 
reversal  or  any  material  modification  of  said  Decision  and 
Order  in  the  respects  and  for  the  reasons  following: 

(a)  Complete  reversal  of  said  Decision  and  Order  "would 
leave  the  domestic  beet  sugar  area  without  any  allotment  of 
its  quota;  in  that  situation  Los  Alamitos  Sugar  Company 
would  be  obliged  to  market  its  product  in  a  disorderly  mar¬ 
ket,  subject  to  the  hazards  of  cut-throat  competition. 
29  The  facts  set  forth  in  the  Decision  of  the  Secretary 
are  derived  from  the  evidence  before  him ;  they  show 
the  necessity  for  an  allotment  of  the  1941  quota ;  they  also 
show  that  Los  Alamitos  Sugar  Company,  in  comparison 
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with  other  processors,  is  a  very  small  concern ;  it  is,  in  fact, 
a  single-unit  concern  operating  in  a  single-limited  area 
with  a  single  plant  and  is  at  great  disadvantage  as  com¬ 
pared  with  appellant  and  companies  of  similar  magnitude 
which  operate  in  various  and  widely  separated  localities, 
with  many  plants,  and  are  thus  able  to  adjust  their  process¬ 
ing  and  marketings  to  variations  of  time  and  place;  in  com¬ 
petition  with  such  concerns,  Los  Alamitos  Sugar  Company 
is  at  great  disadvantage  particularly  with  respect  to  mar¬ 
ketings;  without  an  allotment  Los  Alamitos  Sugar  Com¬ 
pany  would  be  in  danger  of  serious  loss.  Moreover,  the  dis¬ 
orderly  marketing  conditions  which  would  prevail  without 
an  allotment  would  cause  serious  loss  to  the  growers  who 
furnish  sugar  beets  to  Los  Alamitos  Sugar  Company  be¬ 
cause  said  growers  are  paid  on  the  basis  of  the  net  realized 
for  sugar  sold,  and  losses  to  them  affect  the  capacity  of  Los 
Alamitos  Sugar  Company  to  obtain  crops  for  future  proc¬ 
essing. 

(b)  Reversal  of  said  Decision  and  Order  under  any  cir¬ 
cumstances  requiring  the  Secretary  to  re-allot  the  quota 
would  destroy  the  allotment  nowr  justly  and  lawfully 
awarded  to  Los  Alamitos  Sugar  Company  and  subject  it 
to  the  hazard  of  a  reduced  allotment,  less  than  it  is  entitled 
to.  At  January  1,  1941,  Los  Alamitos  had  an  effective  in¬ 
ventory  from  proportionate  shares  amounting  to  21340 
short  tons;  it  received  an  allotment  of  17127  short/ tons;  it 
is  in  a  position  to  market  this  allotment  and  move,  at  a 
fairly  uniform  rate  per  month  during  the  year  under  the 
protection  of  said  Decision  and  Order  of  the  Secreta  ry.  The 
said  allotment  is  not  excessive,  but  is  fair  and  just  consider¬ 
ing  all  the  pertinent  factors  affecting  Los  Alamitos  Sugar 
Company  and  all  other  processors  of  beet  sugar  in  the 
domestic  area ;  if  said  allotment  should  be  reduced  a  great 
injustice  would  be  done  to  Los  Alamitos  Sugar  Company 
which  would  find  itself  with  a  large  quantity  of  sugar  not 
lawfully  saleable,  or  which,  if  lawfully  saleable,  could 
30  be  sold  only  through  disorderly  marketing  involving 
greater  expense  and  the  probability  of  greater  loss. 
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(c)  Reversal  of  said  Decision  and  Order  under  circum¬ 
stances  which  impugn  any  basis  thereof  or  condemn  the 
formula  employed  by  the  Secretary  would  subject  Los  Ala- 
mitos  Sugar  Company  to  the  certainty  of  a  reduction  in 
the  allotment  justly  and  lawfully  awarded  to  it  and  un¬ 
duly  enhance  the  allotments  and  advantages  of  its  larger 
competitors.  Los  Alamitos  Sugar  contends  that  since,  by 
Section  201  of  the  Act,  the  Secretary,  in  determining  the 
quota,  was  required  “to  make  allowances  for  a  deficiency 
or  surplus  in  inventories  of  sugar”  he  was  of  necessity  re¬ 
quired  to  do  likewise  in  allotting  the  quota ;  that  by  Section 
205  (a)  he  must  make  the  allotments  in  such  manner  and 
amounts  as  to  provide  a  fair,  efficient  and  equitable  distribu¬ 
tion  of  the  quota  by  taking  into  consideration  (a)  process¬ 
ings  from  proportionate  shares  and  (b)  past  marketings  or 
ability  to  market;  that  the  Secretary  has  proceeded  accord¬ 
ing  to  these  requirements,  and  so  proceeding,  has  awarded 
to  Los  Alamitos  Sugar  Company  a  just  allotment  which 
should  not  be  lost  or  diminished  on  merely  technical  or  un¬ 
substantial  grounds. 

(d)  Material  modification  of  said  Decision  and  Older, 
based  on  any  change  in  factors  or  formula  employed  by  the 
Secretary  would,  likewise  and  for  the  reasons  above  stated, 
unduly  enhance  the  allotments  and  advantages  of  the  larger 
competitors  of  Los  Alamitos  Sugar  Company  and  subject 
it  to  the  hazard,  if  not  the  certainty,  of  having  no  allotment, 
or  a  reduced  allotment  with  resultant  serious  loss. 

(e)  The  allotment  awarded  to  Los  Alamitos  Sugar  Com¬ 
pany  by  the  Decision  and  Order  of  the  Secretary  is  interre¬ 
lated  with  all  the  other  allotments  set  forth  therein  and  with 
the  factors  and  formula  employed  by  the  Secretary  in  mak¬ 
ing  said  allotments;  any  material  disturbance  of  said  De¬ 
cision  and  Order,  or  the  basis  thereof,  would  necessarily  re¬ 
sult  in  prejudice  to  the  interests  of  Los  Alamitos  Sugar 
Company.  The  said  Decision  and  Order  is  the  Result  of  a 
hearing  on  January  29,  1941  at  Chicago,  Illinois,  held  for 

the  purpose  of  receiving  evidence  to  enable  the  Secre- 
31  tary  to  make  a  fair,  efficient  and  equitable  distribu- 
i  tion  of  the  1941  Sugar  Quota  for  the  domestic  beet 
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sugar  area  among  persons  who  market  such  sugar  in  the 
continental  United  States  and  this  affiant  was  present  dur¬ 
ing  such  hearing,  on  behalf  of  Los  Alamitos  Sugar  Com¬ 
pany.  At  said  hearing  it  was  established  that  allotment  of 
the  1941  quota  "was  necessary;  that  on  January  1, 1941,  proc¬ 
essors  had  effective  inventories  (meaning  the  amount  of 
sugar  actually  then  in  hand  plus  the  amount  to  be  processed 
in  1941  from  the  1940  crop  of  sugar  beets)  aggregating 
1,754,820  short  tons,  exceeding  the  quota  for  1941  by  165,720 
short  tons,  and  the  problem  presented  was  the  allocation  of 
1,589,100  short  tons,  being  that  portion  of  the  total  effec¬ 
tive  inventories  within  the  quota ;  there  was  no  consensus  of 
evidence  or  opinion  respecting  the  manner  in  which  alloca¬ 
tions  should  be  made  particularly  with  regard  to  the  rela¬ 
tive  weight  to  be  given  to  the  factors  of  processings,  mar¬ 
keting  or  ability  to  market  and  effective  inventories,  the 
divergence  ranging  from  a  proposal  to  make  effective  inven¬ 
tories  the  sole  basis  of  allotment  to  a  proposal  to  disregard 
them  entirely.  The  Secretary  conceived  the  1941  quota  as 
made  on  the  basis  of :  one-fourth  weight  to  past  marketings 
and  three-fourths  weight  to  processings  from  proportionate 
shares,  modified  so  as  to  adjust  inventories  in  the  direction 
of  normal,  as  required  by  Section  302  of  the  Act  and  respect¬ 
ing  the  allotment  determined:  (a)  the  allotments  from  the 
use  of  a  formula  giving  one-fourth  weight  to  past  market¬ 
ings  and  three-fourths  weight  to  processings,  which  allot¬ 
ments  he  termed  “conditional”,  (b)  that  as  the  total  of  all 
allocations  could  not  exceed  the  quota,  some  processors 
would  have  to  carry  over  into  1942  sugar  produced  from  the 
1940  crop  of  sugar  beets,  (c)  that  no  processor  should  be 
given  a  marketing  allotment  for  1941  in  excess  of  its  Janu¬ 
ary  1,  1941,  effective  inventory  from  proportionate  shares 
(not  less,  however,  than  seventy-five  per  cent  of  the  proces¬ 
sor’s  average  marketings  for  1937,  1938,  and  1939,  and  (d) 
that  as  to  the  conditional  allotments,  calculated  as  above, 
any  excess  over  January  1,  1941,  effective  inventories  from 
proportionate  shares  should  be  allocated  so  as  to  re- 
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32  duce  the  burden  of  carry-over  sugar  so  that  the  per¬ 
centage  relationship  between  such  inventories  and  the 
final  allotments  would  be  the  same  for  each  processor  par¬ 
ticipating  in  the  allocations.  So  proceeding,  the  Secretary 
made  the  final  allotments  set  forth  in  the  Decision  and  Order 
appealed  from,  including  the  allotment  to  Los  Alamitos 
Sugar  Company  and  Los  Alamitos  Sugar  Company  con¬ 
tends  ;  that  since  the  Act  required  consideration  to  be  given 
to  inventories,  processings  and  past  marketings  or  ability 
to  market,  but  does  not  prescribe  just  how  these  factors  shall 
be  integrated,  it  follows  that  the  Secretary  was  vested  with 
discretion  in  the  application  of  these  factors;  that  he  wTas 
within  the  evidence  in  his  application  of  them ;  that  his  ap¬ 
plication  of  them  was  in  conformity  with  the  intent  and  pur¬ 
pose  of  the  Act,  provides  a  fair,  efficient  and  equitable  dis¬ 
tribution  of  the  1941  beet-sugar  quota,  assures  an  orderly 
and  adequate  flow  of  such  sugar  in  the  channels  of  com¬ 
merce  and  prevents  disorderly  marketing;  and  therefore, 
that  neither  error,  nor  abuse  of  discretion,  nor  arbitrary  or 
capricious  action  can  be  imputed  to  him. 

(f)  Los  Alamitos  Sugar  Company  further  contends  that 
no  right,  property  or  privilege  belonging  to  the  appellant 
has  been  taken  from  the  appellant  by  the  Decision  and 
Order  appealed  from.  On  the  basis  of  the  quota  viz.,  one- 
fourth  weight  to  past  marketings  and  three-fourths  weight 
to  processings  from  proportionate  shares,  the  appellant 
was  entitled  to  an  allotment  of  231720  short  tons  and  that 
is  the  amount  finally  allotted  to  the  appellant;  the  appel¬ 
lant’s  effective  inventory  from  proportionate  shares  was 
somewhat  greater  and  therefore  the  Secretary’s  rule  to  re¬ 
duce  the  conditional  allotment  to  conform  to  effective  in¬ 
ventory  from  proportionate  shares  was  not  applied  to  the 
appellant.  That  it  vras  applied  to  other  processors,  result¬ 
ing  in  reduction  of  their  conditional  allotments  is  not  a  mat¬ 
ter  of  which  the  appellant  can  complain. 

(g)  Los  Alamitos  Sugar  Company  finally  contends  that 
the  Secretary  having  made  his  decision,  the  provisions  of 
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the  Order  prohibiting  processors  of  sugar  beets  in  the  dom¬ 
estic  beet  sugar  area  from  marketing  in  excess  of  the 
33  marketing  allotments  set  forth  in  said  Order,  fol¬ 
lowed  as  a  matter  of  course,  under  Section  209  of  the 

Act. 

W.  L.  SCHEIFELE 


Subscribed  and  sworn  to  before  me  this  19th  day  of  June, 
1941. 


JOHN  A.  FLEMING 

(Seal)  Notary  Public  in  and  for  the  County 

of  Los  Angeles,  State  of  California 

Residing  at  Los  Angeles 
My  Commission  Expires  Sept.  24,  1941. 

34  Service  and  receipt  of  a  true  copy  of  the  foregoing 
Notice  of  Intention  to  Intervene  and  Verified  State¬ 
ment  showing  the  nature  of  the  interest  of  Intervenor  is 
hereby  acknowledged  this  24  day  of  June,  1941. 

CLAUDE  R.  WICKARD, 
Secretary  of  Agriculture 

By  MASTIN  G.  WHITE 
Solicitor,  Department  of  Agriculture 

Service  and  receipt  of  a  true  copy  of  the  foregoing  No¬ 
tice  of  Intention  to  Intervene  and  Verified  Statement  show¬ 
ing  the  nature  of  the  interest  of  Intervenor  is  hereby 
acknowledged  this  _  day  of  June,  1941. 


HOLLY  SUGAR  CORPORATION 

By  NEWELL  W.  ELLISON 
Its  Attorney  of  Record 
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35  Endorsed:  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Filed  Jun  25  1941  Joseph 

W.  Stewart,  Clerk 

United  States  Court  of  Appeals  for  the  District  of  Columbia 

April  Term,  1941 
No.  7916 

Spreckels  Sugar  Company,  Appellant , 

vs. 

Claude  R.  Wickard,  Secretary  of  Agriculture,  Appellee. 

NOTICE  OF  INTENTION  TO  INTERVENE  AND  VERI¬ 
FIED  STATEMENT  OF  THE  AMALGAMATED 
SUGAR  COMPANY  IN  SUPPORT  THEREOF. 

i The  Amalgamated  Sugar  Company,  a  corporation  of  the 
State  of  Utah  with  its  principal  place  of  business  in  Ogden 
City,  State  of  Utah,  hereinafter  referred  to  as  “intervenor” 
hereby  gives  notice  in  accordance  with  subdivision  (d)  of 
Section  205  of  the  Sugar  Act  of  1937,  as  amended,  (Public- 
No.  414-75th  Congress),  of  its  intention  to  intervene  and 
participate  in  the  proceedings  had  upon  the  appeal  of 
Spreckels  Sugar  Company  from  the  order  and  decision  of 
Honorable  Claude  R.  Wickard,  Secretary  of  Agriculture, 
dated  May  9,  1941,  whereby  the  1941  sugar  quota  for  the 
domestic  beet  sugar  area  was  allotted  among  the  several 
persons  interested.  (6  Fed.  Reg.  2363) 

The  nature  of  intervenor ’s  interest  in  this  proceeding  is 
this : 

Intervenor  is,  and  for  many  years  last  past  has  been,  a 
processor  of  sugar  beets  and  a  marketer  of  beet  sugar  in 
interstate  commerce  in  competition  with  appellant  and 
others. 

36  Intervenor  was  given  notice  by  the  Secretary  of 
Agriculture  of  and  thereafter  participated  in  a  pub¬ 
lic  hearing  conducted  by  the  Secretary  of  Agriculture  at 
Chicago,  Illinois  on  January  29  and  30,  1941  for  the  pur- 
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pose  of  receiving  evidence  from  all  persons  interested  to 
enable  him  “to  provide  a  fair,  efficient  and  equitable  dis¬ 
tribution”  of  the  total  quota  for  the  beet  sugar  area  among 
all  persons  entitled  to  market  beet  sugar  in  continental 
United  States. 

Based  upon  the  evidence  received  and  the  record  made 
at  such  hearing  the  Secretary  of  Agriculture  did,  on  May 
9,  1941,  make  his  order  and  decision  allotting  and  appor¬ 
tioning  the  quota  for  the  domestic  beet  sugar  area  among 
the  several  persons  interested  including  appellant  and  in- 
tervenor. 

By  the  order  and  decision  complained  of  by  appellant  the 
Secretary  of  Agriculture  has  found,  among  other  things, 
that  a  fair,  efficient  and  equitable  distribution  of  the  quota 
among  the  several  persons  interested  cannot  be  made  with¬ 
out  giving  consideration  to  the  inventory  situation  of  the 
domestic  beet  sugar  industry  as  a  whole  and  of  the  several 
interested  persons  individually. 

By  its  appeal  appellant  seeks  a  judgment  and  decision  of 
this  court  modifying  or  reversing  the  order  and  decision 
of  the  Secretary  and  a  ruling  that  the  Secretary  is  pro¬ 
hibited  from  giving  consideration  or  weight  to  inventories 
in  apportioning  among  the  several  persons  interested  the 
total  quota  for  the  domestic  beet  sugar  producing  area. 

By  the  order  and  decision  complained  of  intervenor  re¬ 
ceived  an  allotment  whereby  it  may  market  beet  sugar  in 
interstate  commerce  during  the  year  1941. 

37  Intervenor  will  be  aggrieved  and  its  interests  ad¬ 
versely  affected  by  a  reversal  or  modification  of  the 
Secretary’s  order  in  the  particulars  prayed  for  by  appel¬ 
lant.  If  the  Secretary  should  be  required  to  ignore  inven¬ 
tories  in  establishing  bases  for  apportionment  of  the  mar¬ 
keting  quotas  this  company,  and  others  similarly  situated, 
will  be  required  to  either  indefinitely  impound  ever  increas¬ 
ing  supplies  of  sugar  or  to  impose  production  restrictions 
upon  growers  of  sugar  beets.  Restriction  in  such  case  will 
grow  progressively  tighter  until  markets  -would  have  to  be 
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surrendered  by  this  company  to  the  monopoly  of  more  for¬ 
tunate  competitors  whose  marketing  allotments  will  grow 
progressively  larger  from  year  to  year.  Inventories  at  any 
time  are  the  inescapable  result  of  past  processings  and  past 
marketings  of  the  industry  as  a  whole  and  of  the  individual 
companies.  It  is  only  when  inventories  at  the  beginning  of 
any  year  plus  anticipated  production  for  the  year  exceed 
the  total  beet  sugar  quota  that  marketing  allotments  are 
either  necessary  or  useful. 

The  Sugar  Act  not  only  justifies  consideration  of  inven¬ 
tories  in  establishing  a  basis  for  the  “fair,  efficient  and  equi¬ 
table”  apportionment  of  the  quotas,  but  upon  the  record 
upon  which  the  Secretary  based  the  order  complained  of  no 
fair  or  efficient  apportionment  could  be  made  which  failed 
to  give  effect  to  inventories. 

The  rights  and  interests  of  intervenor  are  directly  in¬ 
volved  in  the  above  entitled  appeal  and  proceedings  to  be 
had  pursuant  thereto. 

Pursuant  to  Section  205(c)  of  the  Sugar  Act  of  1937,  as 
amended,  the  Secretary  of  Agriculture  has  mailed  a  copy 
of  the  notice  of  appeal  of  the  Spreckels  Sugar  Com- 
38  pany  from  said  decision  and  order  dated  May  9, 1941, 
allotting  the  1941  sugar  quota  for  the  domestic  beet 
sugar  area,  to  intervenor  as  a  person  shown  by  the  records 
of  the  Secretary  to  be  interested  in  such  appeal  and  to  have 
a  right  to  intervene  therein  under  the  provisions  of  said 
section. 

Dated  June  25, 1941. 

THE  AMALGAMATED  SUGAR 
COMPANY 
Intervenor 

By  H.  A.  BENNING 

I  Vice  President  First  Security 

Bank  Building  Ogden ,  Utah 
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ERNEST  L.  WILKINSON 
1109  Earle  Building 
Washington,  D.  C. 

JUDD,  RAY,  QUINNEY  &  NEBEKER 
921  Kearns  Building 
Salt  Lake  City,  Utah 
Attorneys  for  The  Amalgamated 
Sugar  Company ,  Intervenor. 

39  State  of  Utah 

City  and  County  of  Salt  Lake  ss. 

H.  A.  Benning,  of  lawful  age,  being  first  duly  sworn,  upon 
oath  deposes  and  says:  That  he  is  Vice  President  of  The 
Amalgamated  Sugar  Company,  the  above  named  intervenor, 
and  is  authorized  to  make  this  verification  on  its  behalf; 
that  he  has  read  the  above  and  foregoing  Notice  of  Inten¬ 
tion  to  Intervene  and  Verified  Statement  of  The  Amalga¬ 
mated  Sugar  Company,  knows  the  contents  thereof  and  that 
the  matters  and  things  therein  set  forth  are  true. 

H.  A.  BENNING 

Subscribed  and  sworn  to  before  me  this  18th  day  of  June, 
1941. 

IRMA  C.  POPE 
(Seal)  Notary  Public 

My  Commission  expires :  Mar.  17, 1945. 

40  Proof  of  Service 

Service  and  receipt  of  a  true  copy  of  the  within  Notice  of 
Intention  to  Intervene  and  Verified  Statement  of  The  Amal¬ 
gamated  Sugar  Company  is  hereby  acknowledged  this  25 
day  of  June,  1941. 

CLAUDE  R.  WICKARD, 
Secretary  of  Agriculture , 

By  MASTIN  G.  WHITE 

Solicitor,  Dept,  of  Agriculture. 
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Proof  of  Service 

Service  and  receipt  of  a  true  copy  of  the  within  Notice 
of  Intention  to  Intervene  and  Verified  Statement  of  The 
Amalgamated  Sugar  Company  is  hereby  acknowledged  this 
. day  of  June,  1941. 

I  SPRECKELS  SUGAR  COMPANY 


By . 

Its  Attorney 

41  United  States  Court  of  Appeals  for  the 

District  of  Columbia 

April  Term,  1941 
No. - 

Spreckels  Sugar  Company,  Appellant,  vs.  Claude  R. 
Wickard,  Secretary  of  Agriculture,  Appellee. 

Proof  of  Service 

State  of  Utah, 

County  of  Salt  Lake,  ss. 

Edria  T.  Hansen,  being  duly  sworn  upon  oath,  deposes 
and  savs: 

That  she  is  a  citizen  and  resident  of  the  City  and  County 
of  Salt  Lake,  State  of  Utah;  that  she  is  a  clerk  in  the  office 
of  Judd,  Ray,  Quinnev  and  Nebeker,  Attorneys  at  Law, 
who  maintain  their  law  office  at  921  Kearns  Building,  Salt 
Lake  City,  Utah. 

Affiant  further  says  that  she  served  a  full,  true  and  cor¬ 
rect  copy  of  “Notice  of  Intention  to  Intervene  and  Veri¬ 
fied  Statement  of  the  Amalgamated  Sugar  Company  in 
Support  Thereof”  upon  Spreckels  Sugar  Company,  the 
above  named  appellant,  on  June  21,  1941,  by  enclosing  a 
copy  thereof  in  a  sealed  envelope  clearly  addressed  to 
Spreckels  Sugar  Company,  No.  2  Pine  Street,  San  Fran- 
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cisco,  California,  and  depositing  the  same  in  the  United 
States  mails  with  proper  postage  prepaid. 

Further  affiant  saith  not. 

EDRIA  T.  HANSEN. 


Subscribed  and  sworn  to  before  me  this  21st  day  of  June, 
1941. 


IRMA  C.  POPE, 

Notary  Public  Residing  at  Salt  Lake  City ,  Utah. 

My  commission  expires:  March  17,  1945 

42  United  States  Court  of  Appeals 

For  the  District  of  Columbia 


April  Term,  1941 
No.  7925 


Endorsed:  United  States  Court  of  Appeals  for  the  Dis¬ 
trict  of  Columbia,  Filed  June  25,  1941,  Joseph  W.  Stewart, 
Clerk. 

Holly  Sugar  Corporation,  Appellant,  against  Claude  R. 
Wickard,  Secretary  of  Agriculture  of  the  United  States, 
Appellee. 

NOTICE  OF  INTENTION  TO  INTERVENE  AND  VERI¬ 
FIED  STATEMENT  OF  THE  AMALGAMATED 
SUGAR  COMPANY  IN  SUPPORT  THEREOF. 

The  Amalgamated  Sugar  Company,  a  corporation  of  the 
State  of  Utah  with  its  principal  place  of  business  in  Og¬ 
den  City,  State  of  Utah,  hereinafter  referred  to  as  “in- 
tervenor”  hereby  gives  notice  in  accordance  with  subdi¬ 
vision  (d)  of  Section  205  of  the  Sugar  Act  of  1937,  as 
amended,  (Public-No.  414-75th  Congress),  of  its  intention 
to  intervene  and  participate  in  the  proceedings  had  upon 
the  appeal  of  Holly  Sugar  Corporation  from  the  order  and 
decision  of  Honorable  Claude  R.  Wickard,  Secretary  of 
Agriculture,  dated  May  9,  1941,  whereby  the  1941  sugar 
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quota  for  the  domestic  beet  sugar  area  was  allotted  among 
the  several  persons  interested.  (6  Fed.  Reg.  2363) 

The  nature  of  intervenor ’s  interest  in  this  proceeding  is 
this : 

Intervenor  is,  and  for  many  years  last  past  has  been,  a 
processor  of  sugar  beets  and  a  marketer  of  beet  sugar  in 
interstate  commerce  in  competition  with  appellant  and 
others. 

43  !  Intervenor  was  given  notice  by  the  Secretary  of 

Agriculture  of  and  thereafter  participated  in  a  pub¬ 
lic  hearing  conducted  by  the  Secretary  of  Agriculture  at 
Chicago,  Illinois  on  January  29  and  30,  1941  for  the  pur¬ 
pose  of  receiving  evidence  from  all  persons  interested  to 
enable  him  “to  provide  a  fair,  efficient  and  equitable  dis¬ 
tribution’  ’  of  the  total  quota  for  the  beet  sugar  area  among 
all  persons  entitled  to  market  beet  sugar  in  continental 
United  States. 

Based  upon  the  evidence  received  and  the  record  made 
at  such  hearing  the  Secretary  of  Agriculture  did,  on  May 
9,  1941,  make  his  order  and  decision  allotting  and  appor¬ 
tioning  the  quota  for  the  domestic  beet  sugar  area  among 
the  several  persons  interested  including  appellant  and  in¬ 
tervenor. 

By  the  order  and  decision  complained  of  by  appellant 
the  Secretary  of  Agriculture  has  found,  among  other 
things,  that  a  fair,  efficient  and  equitable  distribution  of 
the  quota  among  the  several  persons  interested  cannot  be 
made  without  giving  consideration  to  the  inventory  situa¬ 
tion  of  the  domestic  beet  sugar  industry  as  a  whole  and  of 
the  several  interested  persons  individually. 

By  its  appeal  appellant  seeks  a  judgment  and  decision 
of  this  court  modifying  or  reversing  the  order  and  decision 
of  the  Secretary  and  a  ruling  that  the  Secretary  is  prohib¬ 
ited  from  giving  consideration  or  weight  to  inventories  in 
apportioning  among  the  several  persons  interested  the  to¬ 
tal  quota  for  the  domestic  beet  sugar  producing  area. 
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By  the  order  and  decision  complained  of  intervenor  re¬ 
ceived  an  allotment  whereby  it  may  market  beet  sugar  in 
interstate  commerce  during  the  year  1941. 

44  Intervenor  will  be  aggrieved  and  its  interests  ad¬ 
versely  affected  by  a  reversal  or  modification  of  the 

Secretary’s  order  in  the  particulars  prayed  for  by  appel¬ 
lant.  If  the  Secretary  should  be  required  to  ignore  inven¬ 
tories  in  establishing  bases  for  apportionment  of  the  mar¬ 
keting  quotas  this  company,  and  others  similarly  situated, 
will  be  required  to  either  indefinitely  impound  ever  in¬ 
creasing  supplies  of  sugar  or  to  impose  production  restric¬ 
tions  upon  growers  of  sugar  beets.  Restriction  in  such 
case  will  grow  progressively  tighter  until  markets  would 
have  to  be  surrendered  by  this  company  to  the  monopoly 
of  more  fortunate  competitors  whose  marketing  allot¬ 
ments  will  grow  progressively  larger  from  year  to  year. 
Inventories  at  any  time  are  the  inescapable  result  of  past 
processings  and  past  marketings  of  the  industry  as  a 
whole  and  of  the  individual  companies.  It  is  only  when  in¬ 
ventories  at  the  beginning  of  any  year  plus  anticipated 
production  for  the  year  exceed  the  total  beet  sugar  quota 
that  marketing  allotments  are  either  necessary  or  useful. 

The  Sugar  Act  not  only  justifies  consideration  of  inven¬ 
tories  in  establishing  a  basis  for  the  “fair,  efficient  and 
equitable”  apportionment  of  the  quotas,  but  upon  the  rec¬ 
ord  upon  which  the  Secretary  based  the  order  complained 
of  no  fair  or  efficient  apportionment  could  be  made  which 
failed  to  give  effect  to  inventories. 

The  rights  and  interests  of  intervenor  are  directly  in¬ 
volved  in  the  above  entitled  appeal  and  proceedings  to  be 
had  pursuant  thereto. 

Pursuant  to  Section  205(c)  of  the  Sugar  Act  of  1937,  as 
amended,  the  Secretary  of  Agriculture  has  mailed  a  copy 
of  the  notice  of  appeal  of  the  Holly  Sugar  Corpo- 

45  ration  from  said  decision  and  order  dated  May  9, 
1941,  allotting  the  1941  sugar  quota  for  the  domes¬ 
tic  beet  sugar  area,  to  intervenor  as  a  person  shown  by  the 
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records  of  the  Secretary  to  be  interested  in  such  appeal 
and  to  have  a  right  to  intervene  therein  under  the  provi¬ 
sions  of  said  section. 

Dated  June  25th,  1941. 

THE  AMALGAMATED  SUGAR  COMPANY 

Intervenor 

i  By  H.  A.  BENNING,  Vice  President 

First  Security  Bank  Building,  Ogden,  Utah 

I  '  ERNEST  L.  WILKINSON, 

i  1109  Earle  Building, 

Washington,  D.  C., 

JUDD,  RAY,  QUINNEY  &  NEBEKER, 
921  Kearns  Building, 

Salt  Lake  City,  Utah, 
Attorneys  for  The  Amalga¬ 
mated  Sugar  Company,  Inter¬ 
venor. 

46  State  of  Utah 

City  and  County  of  Salt  Lake „  ss. 

H.  A.  Benning,  of  lawful  age,  being  first  duly  sworn,  up¬ 
on  oath  deposes  and  says:  That  he  is  Vice  President  of 
The  Amalgamated  Sugar  Company,  the  above  named  in¬ 
tervenor,  and  is  authorized  to  make  this  verification  on  its 
behalf ;  that  he  has  read  the  above  and  foregoing  Notice  of 
Intention  to  Intervene  and  Verified  Statement  of  The 
Amalgamated  Sugar  Company,  knows  the  contents  there¬ 
of  and  that  the  matters  and  things  therein  set  forth  are 
true. 

H.  A.  BENNING 

Subscribed  and  sworn  to  before  me  this  18th  day  of 
.Tune,  1941. 

IRMA  C.  POPE,  Notary  Public 

My  Commission  expires :  March  17,  1945. 
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47  Proof  of  Service 

Service  and  receipt  of  a  true  copy  of  the  within  Notice  of 
Intention  to  Intervene  and  Verified  Statement  of  The  Amal¬ 
gamated  Sugar  Company  is  hereby  acknowledged  this  25 
day  of  June,  1941. 

CLAUDE  R.  WICKARD, 

Secretary  of  Agriculture, 

By  MASTIN  G.  WHITE,  Solicitor , 

Department  of  Agriculture. 

Proof  of  Service 

Service  and  receipt  of  a  true  copy  of  the  within  Notice 
of  Intention  to  Intervene  and  Verified  Statement  of  The 
Amalgamated  Sugar  Company  is  hereby  acknowledged 
this  25th  day  of  June,  1941. 

HOLLY  SUGAR  CORPORATION, 
By  NEWELL  W.  ELLISON,  Its  Attorney 

4S  United  States  Court  of  Appeals  for  the 

District  of  Columbia 

April  Term,  1941 
No. - 

Holly  Sugar  Corporation,  Appellant,  against  Claude  R. 
Wickard,  Secretary  of  Agriculture  of  the  United  States, 
Appellee. 

Proof  of  Service 

State  of  Utah, 

County  of  Salt  Lake,  ss. 

Edria  T.  Hansen,  being  first  duly  sworn  upon  oath,  de¬ 
poses  and  says : 

That  she  is  a  citizen  and  resident  of  the  City  and  County 
of  Salt  Lake,  State  of  Utah;  that  she  is  a  clerk  in  the  office 
of  Judd,  Ray,  Quinney  and  Nebeker,  Attorneys  at  Law, 
who  maintain  their  law  office  at  921  Kearns  Building,  Salt 
Lake  City,  Utah. 
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Affiant  further  says  that  she  served  a  full,  true  and  cor¬ 
rect  copy  of  “Notice  of  Intention  to  Intervene  and  Veri¬ 
fied  Statement  of  the  Amalgamated  Sugar  Company  in 
Support  Thereof”  upon  Holly  Sugar  Corporation,  the  above 
named  appellant,  on  June  21,  1941  by  enclosing  a  copy 
thereof  in  a  sealed  envelope  clearly  addressed  to  Holly 
Sugar  Corporation,  Golden  Cycle  Building,  Colorado 
Springs,  Colorado,  and  depositing  the  same  in  the  United 
States  mails  with  proper  postage  prepaid. 

Further  affiant  saith  not. 

EDRIA  T.  HANSEN 


Subscribed  and  sworn  to  before  me  this  21st  day  of  June, 
1941. 


IRMA  C.  POPE, 

(Seal)  Notary  Public  Residing  at  Salt  Lake  City,  Utah 
My  commission  expires:  March  17,  1945 


49  Endorsed:  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Filed  Jun  25  1941  Joseph 
W.  Stewart,  Clerk 


United  States  Court  of  Appeals  for  the  District  of 

Columbia 


April  Term,  1941 
No.  7916 


Spreckels  Sugar  Company,  Appellant , 


vs. 

Claude  R.  Wickard,  Secretary  of  Agriculture,  Appellee. 

NOTICE  OF  INTENTION  TO  INTERVENE  AND  VERI¬ 
FIED  STATEMENT  OF  UTAH-IDAHO  SUGAR 
COMPANY  IN  SUPPORT  THEREOF. 

Utah-Idaho  Sugar  Company,  a  corporation  of  the  State 
of  Utah  with  its  principal  place  of  business  in  Salt  Lake 
City,  State  of  Utah,  hereinafter  referred  to  as  “intervenor” 
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hereby  gives  notice  in  accordance  with  subdivision  (d)  of 
Section  205  of  the  Sugar  Act  of  1937,  as  amended,  (Public- 
No.  414-75th  Congress),  of  its  intention  to  intervene  and 
participate  in  the  proceedings  had  upon  the  appeal  of 
Spreckels  Sugar  Company  from  the  order  and  decision  of 
Honorable  Claude  R.  Wickard,  Secretary  of  Agriculture, 
dated  May  9,  1941,  whereby  the  1941  sugar  quota  for  the 
domestic  beet  sugar  area  wras  allotted  among  the  several 
persons  interested.  (6  Fed.  Reg.  2363) 

The  nature  of  intervenor ’s  interest  in  this  proceeding  is 
as  follows : 

Intervenor  is,  and  for  many  years  last  past  has  been,  a 
processor  of  sugar  beets  and  a  marketer  of  beet  sugar  in 
interstate  commerce  in  competition  with  appellant  and 
others. 

Intervenor  was  given  notice  by  the  Secretary  of  Agricul¬ 
ture  of,  and  thereafter  participated  in,  a  public  hearing 
conducted  by  the  Secretary  at  Chicago,  Illinois  on  January 
29  and  30,  1941  for  the  purpose  of  receiving  evidence  from 
all  persons  interested  to  enable  him  “to  provide  a  fair, 
efficient  and  equitable  distribution”  of  the  total  quota  for 
the  beet  sugar  area  among  all  persons  entitled  to  market 
beet  sugar  in  continental  United  States. 

50  Based  upon  the  evidence  received  and  the  record 
made  at  such  hearing  the  Secretary  of  Agriculture 
did,  on  May  9,  1941,  make  his  order  and  decision  allotting 
and  apportioning  the  quota  for  the  domestic  beet  sugar 
area  among  the  several  persons  interested,  including  the 
appellant  and  intervenor. 

By  the  order  and  decision  complained  of  by  appellant  the 
Secretary  of  Agriculture  has  found,  among  other  things, 
that  a  fair,  efficient  and  equitable  distribution  of  the  quota 
among  the  several  persons  interested  cannot  be  made  with¬ 
out  giving  consideration  to  the  inventory  situation  of  the 
domestic  beet  sugar  industry  as  a  whole  and  of  the  several 
interested  persons  individually. 

By  its  appeal  appellant  seeks  a  judgment  and  decision 
of  this  court  modifying  or  reversing  the  order  and  decision 
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of  the  Secretary  and  a  ruling  that  the  Secretary  is  pro¬ 
hibited  by  law  from  giving  consideration  or  weight  to  in¬ 
ventories  when  apportioning  among  the  several  persons 
interested  the  total  quota  for  the  domestic  beet  sugar  pro¬ 
ducing  area. 

By  the  order  and  decision  complained  of  intervenor  re¬ 
ceived  an  allotment  whereby  it  may  market  beet  sugar  in 
interstate  commerce  during  the  year  1941. 

Intervenor  will  be  aggrieved  and  its  interests  adversely 
affected  by  a  reversal  or  modification  of  the  Secretary’s 
decision  and  order  in  the  particulars  prayed  for  by  appel¬ 
lant.  If  the  Secretary  should  be  required  to  ignore  inven¬ 
tories  in  establishing  bases  for  apportionment  of  the  mar¬ 
keting  quota  this  Company,  and  others  similarly  situated, 
will  be  required  either  to  impound  indefinitely  ever  increas¬ 
ing  supplies  of  sugar  or  to  impose  production  restrictions 
upon  growers  of  sugar  beets.  Restriction  in  such  case  will 
become  progressively  tighter  until  markets  will  have  to  be 
surrendered  by  this  Company  to  the  monopoly  of  more  for¬ 
tunate  competitors  whose  marketing  allotments  will  grow 
progressively  larger  from  year  to  year.  Inventories  at  any 
time  are  the  necessary  result  of  past  processings  and  past 
marketings  of  the  processing  companies  individually  and 
of  the  industry  as  a  whole.  It  is  only  when  inventories  at 
the  beginning  of  any  year  plus  anticipated  produc- 
51  tion  for  such  year  exceed  the  total  beet  sugar  quota 
that  marketing  allotments  are  either  necessary  or 

useful. 

The  Sugar  Act  not  only  justifies  consideration  of  inven¬ 
tories  in  establishing  a  basis  for  the  “fair,  efficient  and  equi¬ 
table”  apportionment  of  the  quotas,  but  upon  the  record  on 
which  the  Secretary  based  the  order  complained  of  no  fair, 
or  efficient  or  equitable  apportionment  could  be  made  which 
failed  to  give  effect  to  inventories. 

The  rights  and  interests  of  intervenor  are  directly  in¬ 
volved  in  the  above  entitled  appeal  and  the  proceedings  to 
be  had  pursuant  thereto. 
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Under  Section  205(c)  of  the  Sugar  Act  of  1937,  as 
amended,  the  Secretary  of  Agriculture  has  mailed  a  copy 
of  the  notice  of  appeal  of  the  Spreckels  Sugar  Company 
from  said  decision  and  order  dated  May  9,  1941,  allotting 
the  1941  sugar  quota  for  the  domestic  beet  sugar  area,  to 
the  intervenor  as  a  person  shown  by  the  records  of  the  Sec¬ 
retary  to  be  interested  in  such  appeal  and  to  have  a  right 
to  intervene  therein  under  the  provisions  of  said  section. 
Dated  June  21,  1941. 

UTAH-IDAHO  SUGAR  COMPANY 
Intervenor 

By  DOUGLAS  SCALLEY 
Vice-President 
Beneficial  Life  Building, 

Salt  Lake  City,  Utah.  ' 

ERNEST  L.  WILKINSON 
1109  Earle  Building 
Washington,  D.  C. 

ASHBY  D.  BOYLE 
300  Beneficial  Life  Building, 

Salt  Lake  City,  Utah. 

Attorneys  for  Utah-Idaho 
Sugar  Company,  Intervenor. 

52  State  of  Utah 

City  and  County  of  Salt  Lake  ss. 

Douglas  Scalley,  of  lawful  age,  being  first  duly  sworn, 
upon  oath  deposes  and  says :  That  he  is  Vice-President  of 
Utah-Idaho  Sugar  Company,  the  above  named  intervenor, 
and  is  authorized  to  make  this  verification  on  its  behalf; 
that  he  has  read  the  above  and  foregoing  Notice  of  Inten¬ 
tion  to  Intervene  and  Verified  Statement  of  Utah-Idaho 
Sugar  Company,  knows  the  contents  thereof  and  that  the 
matters  and  things  therein  set  forth  are  true. 

DOUGLAS  SCALLEY 
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Subscribed  and  sworn  to  before  me  this  21  day  of  June, 
1941. 

MAX  E.  JENSON 


(Seal)  Notary  Public 

My  commission  expires :  Aug.  10,  1944. 


53  Proof  of  Service 

Service  and  receipt  of  a  true  copy  of  the  within  Notice  of 
Intention  to  Intervene  and  Verified  Statement  of  Utah- 
Idaho  Sugar  Company  is  hereby  acknowledged  this  25  day 
of  June,  1941. 

CLAUDE  R.  WICKARD, 
Secretary  of  Agriculture, 

By  MASTIN  G.  WHITE 

Solicitor,  Dept,  of  Agriculture. 

Proof  of  Service 

Service  and  reecipt  of  a  true  copy  of  the  within  Notice  of 
Intention  to  Intervene  and  Verified  Statement  of  Utah- 

Idaho  Sugar  Company  is  hereby  acknowledged  this . 

day  of  June,  1941. 

SPRECKELS  SUGAR  COMPANY, 

By . 

Its  Attorney 


54  i  United  States  Court  of  Appeals  for  the 

District  of  Columbia 


April  Term,  1941 
No . 


Spreckels  Sugar  Company,  Appellant, 

vs. 

Claude  R.  Wickard,  Secretary  of  Agriculture,  Appellee. 

Proof  of  Service 

State  of  Utah 

County  of  Salt  Lake  ss. 

Florence  G.  White,  of  lawful  age,  being  first  duly  sworn 
upon  oath,  deposes  and  says : 
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That  she  is  a  citizen  and  resident  of  the  City  and  County 
of  Salt  Lake,  State  of  Utah ;  that  she  is  a  clerk  in  the  office 
of  Ashby  D.  Boyle,  Attorney-at-Law,  who  maintains  his  law 
office  at  300  Beneficial  Life  Building,  Salt  Lake  City,  Utah. 

Affiant  further  says  that  she  served  a  full,  true  and  cor¬ 
rect  copy  of  “Notice  of  Intention  to  Intervene  and  Verified 
Statement  of  Utah-Idaho  Sugar  Company  in  Support 
Thereof”  upon  Spreckels  Sugar  Company,  the  above  named 
appellant,  on  June  21,  1941  by  enclosing  a  copy  thereof  in 
a  sealed  envelope  clearly  addressed  to  Spreckels  Sugar 
Company,  No.  2,  Pine  Street,  San  Francisco,  California, 
and  depositing  the  same  in  the  United  States  mails  with 
proper  pastage  prepaid. 

Further  affiant  saith  not. 

FLORENCE  G.  WHITE 


Subscribed  and  sworn  to  before  me  this  21st  day  of  June, 
1941. 


G.  LEON  CHRISTENSEN 
(Seal)  Notary  Public 

Residing  at  Salt  Lake  City ,  Utah 


My  commission  expires :  Oct.  27,  1943. 


55  Endorsed :  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Filed  Jun  25  1941  Joseph  W. 
Stewart,  Clerk 

United  States  Court  of  Appeals  for  the  District  of 

Columbia 


April  Term,  1941 
No.  7925 

Holly  Sugar  Corporation,  Appellant , 

vs. 

Claude  R.  Wickard,  Secretary  of  Agriculture,  Appellee. 


308 


NOTICE  OF  INTENTION  TO  INTERVENE  AND  VERI¬ 
FIED  STATEMENT  OF  UTAH-IDAHO  SUGAR 
COMPANY  IN  SUPPORT  THEREOF. 

Utah-Idaho  Sugar  Company,  a  corporation  of  the  State 
of  Utah  with  its  principal  place  of  business  in  Salt  Lake 
City,  State  of  Utah,  hereinafter  referred  to  as  “intervenor,, 
hereby  gives  notice  in  accordance  with  subdivision  (d)  of 
Section  205  of  the  Sugar  Act  of  1937,  as  amended,  (Public- 
No.  414-75th  Congress),  of  its  intention  to  intervene  and 
participate  in  the  proceedings  had  upon  the  appeal  of  Holly 
Sugar  Corporation  from  the  order  and  decision  of  Honor¬ 
able  Claude  R.  Wickard,  Secretary  of  Agriculture,  dated 
May  9, 1941,  whereby  the  1941  sugar  quota  for  the  domestic 
beet  sugar  area  was  allotted  among  the  several  persons  in¬ 
terested.  (6  Fed.  Reg.  2363) 

The  nature  of  intervenor’s  interest  in  this  proceeding  is 
as  follows: 

Intervenor  is,  and  for  many  years  last  past  has  been,  a 
processor  of  sugar  beets  and  a  marketer  of  beet  sugar  in 
interstate  commerce  in  competition  with  appellant  and 
others. 

Intervenor  was  given  notice  by  the  Secretary  of  Agri¬ 
culture  of,  and  thereafter  participated  in,  a  public  hearing 
conducted  by  the  Secretary  at  Chicago,  Illinois  on  January 
29  and  30,  1941,  for  the  purpose  of  receiving  evidence  from 
all  persons  interested  to  enable  him  “to  provide  a  fair,  ef¬ 
ficient  and  equitable  distribution”  of  the  total  quota  for  the 
beet  sugar  area  among  all  persons  entitled  to  market  beet 
!  sugar  in  continental  United  States. 

56  Based  upon  the  evidence  received  and  the  record 
made  at  such  hearing  the  Secretary  of  Agriculture 
did,  on  May  9,  1941.  make  his  order  and  decision  allotting 
and  apportioning  the  quota  for  the  domestic  beet  sugar  area 
among  the  several  persons  interested,  including  the  appel¬ 
lant  and  intervenor. 

By  the  order  and  decision  complained  of  by  appellant 
the  Secretary  of  Agriculture  has  found,  among  other  things, 
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that  a  fair,  efficient  and  equitable  distribution  of  the  quota 
among  the  several  persons  interested  cannot  be  made  with¬ 
out  giving  consideration  to  the  inventory  situation  of  the 
domestic  beet  sugar  industry  as  a  whole  and  of  the  several 
interested  persons  individally. 

By  its  appeal  appellant  seeks  a  judgment  and  decision  of 
this  court  modifying  or  reversing  the  order  and  decision  of 
the  Secretary  and  a  ruling  that  the  Secretary  is  prohibited 
by  law  from  giving  consideration  or  weight  to  inventories 
when  apportioning  among  the  several  persons  interested 
the  total  quota  for  the  domestic  beet  sugar  producing  area. 

By  the  order  and  decision  complained  of  intervenor  re¬ 
ceived  an  allotment  whereby  it  may  market  beet  sugar  in 
interstate  commerce  during  the  year  1941. 

Intervenor  will  be  aggrieved  and  its  interests  adversely 
affected  by  a  reversal  or  modification  of  the  Secretary’s  de¬ 
cision  and  order  in  the  particulars  prayed  for  by  appellant. 
If  the  Secretary  should  be  required  to  ignore  inventories  in 
establishing  bases  for  apportionment  of  the  marketing  quota 
this  company,  and  others  similarly  situated,  will  be  required 
either  to  impound  indefinitely  ever  increasing  supplies  of 
sugar  or  to  impose  production  restrictions  upon  growers 
of  sugar  beets.  Restrictions  in  such  case  will  become  pro¬ 
gressively  tighter  until  markets  will  have  to  be  surrendered 
by  this  Company  to  the  monopoly  of  more  fortunate  com¬ 
petitors  whose  marketing  allotments  will  grow  progres¬ 
sively  larger  from  year  to  year.  Inventories  at  any  time 
are  the  necessary  result  of  past  processings  and  past  mar¬ 
ketings  of  the  processing  companies  individually  and  of  the 
industry  as  a  whole.  It  is  only  when  inventories  at  the 
beginning  of  any  year  plus  anticipated  production 
57  for  such  year  exceed  the  total  beet  sugar  quota  that 
marketing  allotments  are  either  necessary  or  useful. 

The  Sugar  Act  not  only  justifies  consideration  of  in¬ 
ventories  in  establishing  a  basis  for  the  “fair,  efficient  and 
equitable”  apportionment  of  the  quotas,  but  upon  the  rec¬ 
ord  on  which  the  Secretary  based  the  order  complained  of 
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no  fair,  or  efficient  or  equitable  apportionment  could  be 
made  which  failed  to  give  effect  to  inventories. 

The  rights  and  interests  of  intervenor  are  directly  in¬ 
volved  in  the  above  entitled  appeal  and  the  proceedings  to 
be  had  pursuant  thereto. 

Under  Section  205(c)  of  the  Sugar  Act  of  1937,  as 
amended,  the  Secretary  of  Agriculture  has  mailed  a  copy 
of  the  notice  of  appeal  of  the  Holly  Sugar  Corporation  from 
said  decision  and  order  dated  May  9,  1941,  allotting  the 
1941  sugar  quota  for  the  domestic  beet  sugar  area,  to  the 
intervenor  as  a  person  shown  by  the  records  of  the  Secre¬ 
tary  to  be  interested  in  such  appeal  and  to  have  a  right 
to  intervene  therein  under  the  provisions  of  said  section. 
Dated  June  21,  1941. 

UTAH-IDAHO  SUGAR  COMPANY 
Intervenor 

By  DOUGLAS  SCALLEY 
Vice-President 

I  Beneficial  Life  Building, 

!  Salt  Lake  City,  Utah 

ERNEST  L.  WILKINSON 
1109  Earle  Building, 

Washington,  D.  C. 

ASHBY  D.  BOYLE 

300  Beneficial  Life  Building, 

Salt  Lake  City,  Utah 
Attorneys  for  Utah-Idaho 
Sugar  Company,  Intervenor. 

58  State  of  Utah, 

!  City  and  County  of  Salt  Lake,  ss. 

Douglas  Scallev,  of  lawful  age,  being  first  duly  sworn, 
upon  oath  deposes  and  says :  That  he  is  Vice-President  of 
Utah-Idaho  Sugar  Company,  the  above  named  intervenor, 
and  is  authorized  to  make  this  verification  on  its  behalf; 
that  he  has  read  the  above  and  foregoing  Notice  of  Inten- 
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tion  to  Intervene  and  Verified  Statement  of  Utah-Idaho 
Sugar  Company,  knows  the  contents  thereof  and  that  the 
matters  and  things  therein  set  forth  are  true. 

DOUGLAS  SCALLEY 


Subscribed  and  sworn  to  before  me  this  21  day  of  June, 
1941. 


MAX  E.  JENSON 


(Seal) 


Notary  Public 


My  commission  expires: 

Aug.  10,  1944. 

59  Proof  of  Service 

Service  and  receipt  of  a  true  copy  of  the  within  Notice 
of  Intention  to  Intervene  and  Verified  Statement  of  Utah- 
Idaho  Sugar  Company  is  hereby  acknowledged  this  25  day 
of  June,  1941. 

CLAUDE  R.  WICKARD, 
Secretary  of  Agriculture, 

By  MASTIN  G.  WHITE 

Solicitor,  Dept,  of  Agriculture . 


Proof  of  Service 

Service  and  receipt  of  a  true  copy  of  the  within  Notice 
of  Intention  to  Intervene  and  Verified  Statement  of  Utah- 
Idaho  Sugar  Company  is  hereby  acknowledged  this  25th  day 
of  June,  1941. 

HOLLY  SUGAR  CORPORATION 
By  NEWELL  W.  ELLISON 
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60  United  States  Court  of  Appeals  for  the 

District  of  Columbia 

April  Term,  1941 

No. - 

Holly  Sugar  Corporation,  Appellant, 

vs. 

Claude  R.  Wickard,  Secretary  of  Agriculture,  Appellee. 

Proof  of  Service 

State  of  Utah 

County  of  Salt  Lake,  ss. 

Florence  G.  White,  of  lawful  age,  being  first  duly  sworn 
upon  oath,  deposes  and  says:  That  she  is  a  citizen  and 
resident  of  the  City  and  County  of  Salt  Lake,  State  of 
Utah ;  that  she  is  a  clerk  in  the  office  of  Ashby  D.  Boyle,  At- 
torney-at-Law,  who  maintains  his  law’  office  at  300  Beneficial 
Life  Building,  Salt  Lake  City,  Utah. 

Affiant  further  savs  that  she  served  a  full,  true  and  cor¬ 
rect  copy  of  “NOTICE  OF  INTENTION  TO  INTER¬ 
VENE  AND  VERIFIED  STATEMENT  OF  UTAH- 
IDAHO  SUGAR  COMPANY  IN  SUPPORT  THEREOF” 
upon  HOLLY  SUGAR  CORPORATION,  the  above  named 
appellant,  on  June  21,  1941  by  enclosing  a  copy  thereof  in 
a  sealed  envelope  clearly  addressed  to  HOLLY  SUGAR 
CORPORATION,  Golden  Cycle  Building,  Colorado 
Springs,  Colorado,  and  depositing  the  same  in  the  United 
States  mails  writh  proper  postage  prepaid. 

Further  affiant  saith  not. 

FLORENCE  G.  WHITE 

Subscribed  and  sworn  to  before  me  this  21st  day  of  June, 
1941. 

(Seal) 

| 

My  commission  expires 
Oct.  27, 1943 


G.  LEON  CHRISTENSEN 
Notary  Public 

Residing  at  Salt  Lake  City,  Utah. 
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61  Endorsed:  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Filed  Jun  26  1941  Joseph 
W.  Stewart,  Clerk. 

United  States  Court  of  Appeals  for  the  District  of  Columbia 

No.  7916 

Spreckels  Sugar  Company,  Appellant , 

-vs- 

Claude  R.  Wickard,  Secretary  of  Agriculture  of  the  United 

States,  Appellee. 

NOTICE  OF  INTENTION  TO  INTERVENE. 

Pursuant  to  and  in  accordance  with  Section  205  of  the 
Sugar  Act  of  1937,  as  amended,  American  Crystal  Sugar 
Company,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  New  Jersey,  and 
having  its  principal  office  and  place  of  business  in  the  City 
and  County  of  Denver,  Colorado,  hereby  gives  notice  of  its 
intention  to  intervene  and  participate  in  the  proceedings  to 
be  had  upon  the  appeal  of  the  Spreckels  Sugar  Company 
from  the  decision  and  order  of  Claude  R.  Wickard,  Secre¬ 
tary  of  Agriculture,  dated  May  9,  1941,  allotting  the  1941 
sugar  quota  for  the  domestic  beet  sugar  area,  said  American 
Crystal  Sugar  Company  being  an  interested  party  entitled 
to  intervene  herein,  as  will  all  more  clearly  appear  from 
the  verified  statement  hereto  attached. 

Dated  this  26th  day  of  June,  1941. 

LEWIS  AND  GRANT 
IRVING  HALE,  JR. 

1030  First  National  Bank 
Building,  Denver,  Colorado. 
ROBERT  FAULKNER 
Shoreham  Building,  Washing¬ 
ton,  D.  C. 

Attorneys  for  American  Crys¬ 
tal  Sugar  Company ,  Inter- 
venor. 
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62  Proof  of  Service. 

Service  and  receipt  is  hereby  acknowledged  of  the  within 
notice  of  intention  to  intervene,  together  with  a  true  copy 
of  the  statement  of  interest  of  American  Crystal  Sugar 
Company  therein  referred  to  and  thereto  attached. 

Dated  this  26th  day  of  June,  1941. 

CLAUDE  R.  WICKARD, 
i  Secretary  of  Agriculture , 

By  /s/  JOHN  S.  L.  YOST, 

Special  Asst,  to  the  Atty.  Gen. 

Proof  of  Service. 

Service  and  receipt  is  hereby  acknowledged  of  the  within 
notice  of  intention  to  intervene,  together  with  a  true  copy 
of  the  statement  of  interest  of  American  Crystal  Sugar 
Company  therein  referred  to  and  thereto  attached. 

,  SPRECKELS  SUGAR  COMPANY, 

/s/  HENRY  B  WEAVER 

By  C.  J.  KENNEY 
Its  Attorney 

63  United  States  Court  of  Appeals  for  the 

District  of  Columbia 

No.  7916 

Spreckels  Sugar  Company,  Appellant , 


-vs- 

Claude  R.  Wickard,  Secretary  of  Agriculture  of  the  United 

States,  Appellee. 

STATEMENT  SHOWING  THE  NATURE  OF  THE  IN- 
TEREST  OF  AMERICAN  CRYSTAL  SUGAR  COM- 
PANY,  INTERVENOR. 

Comes  now  American  Crystal  Sugar  Company,  Inter- 
venor  herein,  and  as  a  basis  for  its  intervention  and  for 
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the  purpose  of  showing  the  nature  of  its  interest  in  the 
within  proceeding,  represents  and  shows : 

1.  That  intervenor  is  now  and  for  many  years  last  past 
has  been  engaged  in  the  processing  of  sugar  beets  and 
the  marketing  of  sugar  manufactured  therefrom  in  inter¬ 
state  commerce  in  the  continental  United  States. 

2.  The  intervenor  participated  in  the  hearing  held  at 
Chicago,  Illinois,  commencing  January  29,  1941,  for  the 
purpose  of  receiving  evidence  to  enable  the  Secretary  of 
Agriculture  to  make  allotments  of  the  1941  domestic  beet 
sugar  quota,  and  that  intervenor  was  one  of  the  persons  to 
whom  an  allotment  was  made  pursuant  to  the  decision  and 
order  of  the  Secretary  of  Agriculture,  dated  May  9,  1941, 
and  that  intervenor  would  be  aggrieved  and  its  interests 
-would  be  adversely  affected  by  reversal  or  modification  of 
such  decision. 

3.  That  intervenor  was  one  of  the  persons  to  whom  the 

Secretary  of  Agriculture  mailed  a  copy  of  the  notice 
64  of  the  appeal  of  the  Spreckels  Sugar  Company,  as  a 
person  showm  by  the  records  of  the  Secretary  to  be 
interested  in  such  appeal  and  to  have  the  right  to  intervene 
therein  under  the  provisions  of  said  Section  205  of  the 
Sugar  Act  of  1937,  as  amended. 

Dated  this  24th  day  of  June,  1941. 

Respectfully  submitted, 

AMERICAN  CRYSTAL  SUGAR 
COMPANY, 

By  W.  N.  WILD 
President, 

Intervenor. 

LEWIS  &  GRANT 
IRVING  HALE  JR. 

1030  First  National  Bank  Build¬ 
ing,  Denver,  Colorado. 

Shoreham  Building,  Washington,  D.  C. 

Attorneys  for  American  Crystal  Sugar 

Company,  Intervenor. 
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State  of  Colorado 

City  and  County  of  Denver,  $s. 

W.  N.  Wild,  on  oath  deposes  and  says  that  he  is  the - 

President  of  American  Crystal  Sugar  Company,  intervenor 
herein,  and  that  said  intervenor  is  a  corporation  wherefore 
he  makes  this  verification  on  its  behalf;  that  he  has  read 
the  above  and  foregoing  statement  of  interest  and  knows  the 
contents  thereof,  and  that  the  same  is  true  to  the  best  of  his 
knowledge,  information  and  belief. 

W.  N.  WILD 

Subscribed  and  sworn  to  before  me  this  24th  day  of  June, 
1941. 

My  commission  expires  January  15, 1942. 

1  LOUISE  HATFIELD 

(Seal)  Notary  Public. 

65  United  States  Court  of  Appeals 

For  the  District  of  Columbia 

No.  7925 

United  States  Court  of  Appeals  for  the  District  of  Co¬ 
lumbia,  Filed  June  26,  1941,  Joseph  W.  Stewart,  Clerk. 

Holly  Sugar  Corporation,  Appellant,  vs.  Claude  R. 
Wickard,  Secretary  of  Agriculture  of  the  United  States, 
Appellee. 

NOTICE  OF  INTENTION  TO  INTERVENE. 

Pursuant  to  and  in  accordance  with  Section  205  of  the 
Sugar  Act  of  1937,  as  amended,  American  Crystal  Sugar 
Company,  a  corporation  duly  organized  and  existing  under 
and  bv  virtue  of  the  laws  of  the  State  of  New  Jersey,  and 
having  its  principal  office  and  place  of  business  in  the  City 
and  County  of  Denver,  Colorado,  hereby  gives  notice  of  its 
intention  to  intervene  and  participate  in  the  proceedings  to 
be  had  upon  the  appeal  of  the  Holly  Sugar  Corporation 
from  the  decision  and  order  of  Claude  R.  Wickard,  Secre- 
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tary  of  Agriculture,  dated  May  9,  1941,  allotting  the  1941 
sugar  quota  for  the  domestic  beet  sugar  area,  said  Ameri¬ 
can  Crystal  Sugar  Company  being  an  interested  parly  en¬ 
titled  to  intervene  herein,  as  will  all  more  clearly  appear 
from  the  verified  statement  hereto  attached. 

Dated  this  2Gth  day  of  June,  1941. 

LEWIS  AND  GRANT 
IRVING  HALE,  JR. 

1030  First  National  Bank  Building, 

Denver,  Colorado. 

ROBERT  FAULKNER 
Shoreham  Building,  Washington,  D.  C. 

Attorneys  for  American  Crystal 

Sugar  Company,  Intervenor. 

66  Proof  of  Service 

Service  and  receipt  is  hereby  acknowledged  of  the 
within  notice  of  intention  to  intervene,  together  with  a  true 
copy  of  the  statement  of  interest  of  American  Crystal  Su¬ 
gar  Company  therein  referred  to  and  thereto  attached. 

Dated  this  26th  day  of  June,  1941. 

CLAUDE  R.  WICKARD, 
Secretary  of  Agriculture, 

By  /s/  JOHN  S.  L.  YOST, 

Special  Asst,  to  the  Atty.  Gen. 

Proof  of  Service 

Service  and  receipt  is  hereby  acknowledged  of  the  with¬ 
in  notice  of  intention  to  intervene,  together  with  a  true 
copy  of  the  statement  of  interest  of  American  Crystal 
Sugar  Company  therein  referred  to  and  thereto  attached. 

HOLLY  SUGAR  CORPORATION, 

By  /s/  NEWELL  W.  ELLISON, 

Its  Attorneys. 

AMELIA  F.  JONES,  Secretary. 
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67  United  States  Court  of  Appeals 

For  the  District  of  Columbia 

No. - 

Holly  Sugar  Corporation,  Appellant,  vs.  Claude  K. 
Wickard,  Secretary  of  Agriculture  of  the  United  States, 
A  ppellee. 

STATEMENT  SHOWING  THE  NATURE  OF  THE  IN¬ 
TEREST  OF  AMERICAN  CRYSTAL  SUGAR  COM¬ 
PANY,  INTERVENOR. 

Comes  now  American  Crystal  Sugar  Company,  Inter- 
venor  herein,  and  as  a  basis  for  its  intervention  and  for  the 
purpose  of  showing  the  nature  of  its  interest  in  the  within 
proceeding,  represents  and  shows: 

1.  That  intervenor  is  now  and  for  many  years  last  past 
has  been  engaged  in  the  processing  of  sugar  beets  and  the 
marketing  of  sugar  manufactured  therefrom  in  inter-state 
commerce  in  the  continental  United  States. 

2.  That  intervenor  participated  in  the  hearing  held  at 
Chicago,  Illinois,  commencing  January  29,  1941,  for  the 
purpose  of  receiving  evidence  to  enable  the  Secretary  of 
Agriculture  to  make  allotments  of  the  1941  domestic  beet 
sugar  quota,  and  that  intervenor  was  one  of  the  persons  to 
whom  an  allotment  was  made  pursuant  to  the  decision  and 
order  of  the  Secretary  of  Agriculture,  dated  May  9,  1941, 
and  that  intervenor  would  be  aggrieved  and  its  interests 
would  be  adversely  affected  by  reversal  or  modification  of 
such  decision. 

3.  That  intervenor  was  one  of  the  persons  to  whom  the 

Secretary  of  Agriculture  mailed  a  copy  of  the  notice 

68  of  the  appeal  of  the  Holly  Sugar  Corporation,  as  a 
person  shown  by  the  records  of  the  Secretary  to  be 

interested  in  such  appeal  and  to  have  the  right  to  intervene 
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therein  under  the  provisions  of  said  Section  205  of  the 
Sugar  Act  of  1937,  as  amended. 

Dated  this  24th  day  of  June,  1941. 

Respectfully  submitted, 

AMERICAN  CRYSTAL  SUGAR  COMPANY, 
By  W.  N.  WILD,  President, 

Intervenor. 

LEWIS  &  GRANT 
IRVING  HALE,  JR. 

1030  First  National  Bank  Building,  Denver,  Colorado. 
Shoreham  Building,  Washington,  D.  C. 

Attorneys  for  American  Crystal  Sugar  Company, 

Intervenor. 

State  of  Colorado, 

City  and  County  of  Denver,  ss. 

W.  N.  Wild,  on  oath  deposes  and  says  that  he  is  the 
- President  of  American  Crystal  Sugar  Company,  in¬ 
tervenor  herein,  and  that  said  intervenor  is  a  corporation 
wherefore  he  makes  this  verification  on  its  behalf ;  that  he 
has  read  the  above  and  foregoing  statement  of  interest 
and  knows  the  contents  thereof,  and  that  the  same  is  true 
to  the  best  of  his  knowledge,  information  and  belief. 

W.  N.  WILD 

Subscribed  and  sworn  to  before  me  this  24th  day  of  June, 
1941. 

My  commission  expires  January  15,  1942. 

(Seal)  LOUISE  HATFIELD,  Notary  Public. 
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69  United  States  Court  of  Appeals  for  the  District  of 

Columbia  Filed  Jun  26  1941  Joseph  W.  Stewart, 
Clerk 

United  States  Court  of  Appeals 
For  the  District  of  Columbia 

No.  7916 

Spreckels  Sugar  Company,  Appellant, 

vs. 

Claude  R.  Wickard,  Secretary  of  Agriculture,  Appellee. 
Michigan  Sugar  Company,  Intervenor. 

!  NOTICE  OF  INTENTION  TO  INTERVENE. 

Michigan  Sugar  Company,  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  State  of 
Michigan,  hereby  gives  notice  of  its  intention  to  intervene 
in  the  above  entitled  matter  for  the  purpose  of  preserving 
and  protecting  its  interests  in  the  event  of  any  reversal  or 
modification  of  the  decision  of  the  Secretary  of  Agriculture. 

STATEMENT  OF  NATURE  OF  INTEREST  OF  MICHI- 
I  GAN  SUGAR  COMPANY. 

The  interest  of  Michigan  Sugar  Company  in  the  above 
entitled  proceeding  arises  out  of  the  following  facts : 

1.  The  decision  and  order  of  the  Secretary  of  Agriculture 
alloting  the  1941  sugar  quota  for  the  Domestic  Beet  Sugar 
Area,  made  on  the  9th  day  of  May,  1941  (Federal  Register 
Document  41-3371 ;  Federal  Register  issue  of  May  10,  1941, 

Volume  6,  page  2363,  et  seq.),  from  which  order  the 

70  above  entitled  appeal  is  taken,  granted  an  allotment 
of  a  1941  sugar  quota  for  the  Domestic  Beet  Sugar 

Area  to  Michigan  Sugar  Company. 

2.  Michigan  Sugar  Company  is  engaged  in  the  marketing 
of  beet  sugar  in  continental  United  States  and  is  therefore 
interested  in  the  allotment  of  the  said  quota. 
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3.  Michigan  Sugar  Company  attended  and  participated 
in  the  hearing  held  at  Chicago,  Illinois,  on  January  29, 1941. 

4.  Michigan  Sugar  Company  may  be  aggrieved  and  its  in¬ 
terests  may  be  adversely  affected  by  reversal  or  modifica¬ 
tion  of  the  decision  of  the  Secretary  from  which  appeal  is 
taken  by  Spreckels  Sugar  Company  in  the  above  entitled 
matter. 

Wherefore,  Michigan  Sugar  Company  prays  leave  to  in¬ 
tervene  and  participate  in  the  proceedings  had  upon  said 
appeal. 

(Sgd)  SHERWIN  A.  HILL 
(Sgd)  HILL,  HAMBLEN,  ESSERY  &  LEWIS 
Attorneys  for  Michigan  Sugar  Company 
2828  Union  Guardian  Building 
Detroit,  Michigan 

Dated:  June  19th,  1941 

State  of  Michigan, 

County  of  Wayne,  ss: 

Sherwin  A.  Hill,  being  first  duly  sworn,  deposes  and  says 
that  he  is  attorney  for  Michigan  Sugar  Company,  Inter- 
venor;  that  he  has  read  the  foregoing  Notice  of  Interven¬ 
tion;  that  the  same  is  true  of  his  own  knowledge  except  as 
to  those  matters  therein  stated  to  be  upon  information  and 
belief  and  as  to  those  matters  he  believes  it  to  be  true. 

(Sgd)  SHERWIN  A.  HILL 

Subscribed  and  sworn  to  before  me  this  19th  day  of  June, 
1941. 

(Sgd)  KATHLEEN  C.  LOVETT 
Notary  Public,  Wayne  County,  Mich. 

My  commission  expires :  Aug.  16,  1943 
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71  United  States  Court  of  Appeals 

For  the  District  of  Columbia 

No.  7916 

Spreckf.ls  Sugar  Company,  Appellant , 


vs. 

Claude  R.  Wickard,  Secretary  of  Agriculture,  Appellee. 

Michigan  Sugar  Company,  Intervenor. 

Proof  of  Service 

State  of  Michigan, 

County  of  Wayne,  ss: 

Maude  Gibford,  of  the  City  of  Detroit,  County  of  Wayne, 
State  of  Michigan,  being  first  duly  sworn,  deposes  and  says 
that  she  is  employed  by  the  law  firm  of  Hill,  Hamblen,  Es- 
sery  &  Lewis,  attorneys  for  Michigan  Sugar  Company,  a 
Michigan  corporation,  the  intervenor  in  the  above  entitled 
cause ;  that  on  June  20,  1941  she  mailed  a  true  copy  of  the 
attached  Notice  of  Intention  to  Intervene  to  the  Secretary 
of  Agriculture  of  the  United  States  by  placing  the  same  in 
the  post  office  at  Detroit,  Michigan,  in  a  sealed  envelope  ad¬ 
dressed  as  follows : 

Hon.  Claude  R.  Wickard 
Secretary  of  Agriculture 
U.  S.  Department  of  Agriculture 
Washington,  D.  C. 

with  full  postage  pre-paid  thereon,  including  fees  for  reg¬ 
istration;  that  said  mailing  was  with  return  receipt  re¬ 
quested  and  that  said  return  receipt  showing  the  de- 
72  livery  to  the  Secretary  of  Agriculture  of  said  true 
copy  of  said  Notice  of  Intention  to  Intervene  has 
been  received  by  said  law  firm  of  Hill,  Hamblen,  Essery  & 
Lewis  and  is  now  in  its  possession. 

That  on  June  20,  1941,  she  mailed  a  true  copy  of  the  at¬ 
tached  Notice  of  Intention  to  Intervene  to  Morrison,  Hoh- 
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feld,  Foerster,  Shuman  &  Clark,  attorneys  for  the  above 
named  appellant,  by  placing  the  same  in  the  post  office  at 
Detroit,  Michigan,  in  a  sealed  envelope  addressed  as  fol¬ 
lows: 

Morrison,  Hohfeld,  Foerster,  Shuman  &  Clark 
Attorneys  at  Law, 

1110  Crocker  Building, 

San  Francisco,  California 

with  full  postage  pre-paid  thereon,  including  fees  for  regis¬ 
tration  ;  that  said  mailing  was  with  return  receipt  requested. 

That  on  June  20,  1941,  she  mailed  a  true  copy  of  the  at¬ 
tached  Notice  of  Intention  to  Intervene  to  Henry  B.  Weaver, 
attorney  for  the  above  named  appellant,  by  placing  the 
same  in  the  post  office  at  Detroit,  Michigan,  in  a  sealed  en¬ 
velope  addressed  as  follows : 

Mr.  Henry  B.  Weaver 
Attorney  at  Law 
Tower  Building 
Washington,  D.  C. 

with  full  postage  pre-paid  thereon,  including  fees  for  regis¬ 
tration  ;  that  said  mailing  was  with  return  receipt  requested 
and  that  said  return  receipt  showing  the  delivery  to  Henry 
B.  Weaver  of  said  true  copy  of  said  Notice  of  Intention  to 
Intervene  has  been  received  bv  the  said  law  firm  of  Hill, 
Hamblen,  Essery  &  Lewis  and  is  now  in  its  possession. 
Further  deponent  saith  not. 

(Sgd.)  MAUDE  GIBFORD 

Subscribed  and  sworn  to  before  me  this  25th  day  of  June, 
1941. 

(Sgd)  KATHLEEN  C.  LOVETT 
Notary  Public,  Wayne  Covnty,  Mich . 

My  commission  expires :  Aug.  16,  1943 
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73  United  States  Court  of  Appeals  for  the  District  of 
Columbia  Filed  Jun  26  1941  Joseph  W.  Stewart, 
Clerk 

United  States  Court  of  Appeals 
For  the  District  of  Columbia 

April  Term,  1941 

No.  7925 

Holly  Sugar  Corporation,  Appellant , 

vs. 

Claude  R.  Wickard,  Secretary  of  Agriculture  of  the  United 

States,  Appellee. 

Michigan  Sugar  Company,  Intervenor. 

\  NOTICE  OF  INTENTION  TO  INTERVENE. 

Michigan  Sugar  Company,  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  State 
of  Michigan,  hereby  gives  notice  of  its  intention  to  inter¬ 
vene  in  the  above  entitled  matter  for  the  purpose  of  pre¬ 
serving  and  protecting  its  interests  in  the  event  of  any  re¬ 
versal  or  modification  of  the  decision  of  the  Secretary  of 
Agriculture. 

STATEMENT  OF  NATURE  OF  INTEREST  OF  MICHI¬ 
GAN  SUGAR  COMPANY. 

The  interest  of  Michigan  Sugar  Company  in  the  above 
entitled  proceeding  arises  out  of  the  following  facts : 

1.  The  decision  and  order  of  the  Secretary  of  Agriculture 
allotting  the  1941  sugar  quota  for  the  Domestic  Beet  Sugar 
Area,  made  on  the  9th  day  of  May,  1941  (Federal  Register 
Document  41-3371 ;  Federal  Register  issue  of  May  10,  1941, 
Volume  6,  page  2363,  et  seq.),  from  which  order  the  above 
entitled  appeal  is  taken,  granted  an  allotment  of  a  1941 
sugar  quota  for  the  Domestic  Beet  Sugar  Area  to  Michigan 
Sugar  Company. 
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74  2.  Michigan  Sugar  Company  is  engaged  in  the 

marketing  of  beet  sugar  in  continental  United  States 
and  is  therefore  interested  in  the  allotment  of  the  said 
quota. 

3.  Michigan  Sugar  Company  attended  and  participated 
in  the  hearing  held  at  Chicago,  Illinois,  on  January  29, 1941. 

4.  Michigan  Sugar  Company  may  be  aggrieved  and  its 
interests  may  be  adversely  affected  by  reversal  or  modifi¬ 
cation  of  the  decision  of  the  Secretary  from  which  appeal  is 
taken  by  Holly  Sugar  Corporation  in  the  above  entitled 
matter. 

Wherefore,  Michigan  Sugar  Company  prays  leave  to  in¬ 
tervene  and  participate  in  the  proceedings  had  upon  said 
appeal. 

(Sgd)  SHERWIN  A.  HILL 

(Sgd)  HILL,  HAMBLEN,  ESSERY  &  LEWIS 

Attorneys  for  Michigan  Sugar  Company 
2828  Union  Guardian  Building 
Detroit,  Michigan 

Dated:  June  19th,  1941 

State  of  Michigan, 

County  of  Wayne,  ss : 

Sherwin  A.  Hill,  being  first  duly  sworn,  deposes  and  says 
that  he  is  attorney  for  Michigan  Sugar  Company,  Inter- 
venor;  that  he  has  read  the  foregoing  Notice  of  Interven¬ 
tion;  that  the  same  is  true  of  his  own  knowledge  except  as 
to  those  matters  therein  stated  to  be  upon  information  and 
belief  and  as  to  those  matters  he  believes  it  to  be  rue. 

(Sgd)  SHERWIN  A.  HILL 

Subscribed  and  sworn  to  before  me  this  19th  day  of  June, 
A.  D.  1941. 

(Sgd)  KATHLEEN  C.  LOVETT 
Notary  Public,  Wayne  County,  Mich. 

My  commission  expires :  Aug.  16,  1943 
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75  |  United  States  Court  of  Appeals 

i  For  the  District  of  Columbia 

April  Term,  1941 

No.  7925 

Holly  Sugar  Corporation,  Appellant, 

vs. 

Claude  R.  Wickard,  Secretary  of  Agriculture  of  the  United 

States,  Appellee. 

Michigan  Sugar  Company,  Intervenor. 

Proof  of  Service 

State  of  Michigan, 

County  of  Wayne,  ss: 

Maude  Gibford,  of  the  City  of  Detroit,  County  of  Wayne 
State  of  Michigan,  being  first  duly  sworn,  deposes  and  says 
that  she  is  employed  by  the  law  firm  of  Hill,  Hamblen,  Es- 
serv  &  Lewis,  attorneys  for  Michigan  Sugar  Company,  a 
Michigan  corporation,  the  intervenor  in  the  above  entitled 
cause;  that  on  June  20,  1941  she  mailed  a  true  copy  of  the 
attached  Notice  of  Intention  to  Intervene  to  the  Secretary 
of  Agriculture  of  the  United  States  by  placing  the  same  in 
the  post  office  at  Detroit,  Michigan,  in  a  sealed  envelope  ad¬ 
dressed  as  follows : 

Hon.  Claude  R.  Wickard 
Secretary  of  Agriculture 
U.  S.  Department  of  Agriculture 
Washington,  D.  C. 

with  full  postage  pre-paid  thereon,  including  fees  for  regis¬ 
tration  ;  that  said  mailing  was  with  return  receipt  requested 
and  that  said  return  receipt  showing  the  delivery  to 

76  the  Secretary  of  Agriculture  of  said  true  copy  of  said 
Notice  of  Intention  to  Intervene  has  been  received  by 

said  law  firm  of  Hill,  Hamblen,  Essery  &  Lewis  and  is  now 
in  its  possession. 
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That  on  June  20,  1941,  she  mailed  a  true  copy  of  the  at¬ 
tached  Notice  of  Intention  to  Intervene  to  Covington,  Bur¬ 
ling,  Rublee,  Acheson  &  Shorb,  attorneys  for  the  above 
named  appellant,  by  placing  the  same  in  the  post  office  at 
Detroit,  Michigan,  in  a  sealed  envelope  addressed  as  fol¬ 
lows: 

Covington,  Burling,  Rublee,  Acheson  &  Shorb 
Union  Trust  Building, 

Washington,  D.  C. 

with  full  postage  pre-paid  thereon,  including  fees  for  regis¬ 
tration  ;  that  said  mailing  was  with  return  receipt  requested 
and  that  said  return  receipt  showing  the  delivery  to  Coving¬ 
ton,  Burling,  Rublee,  Acheson  &  Shorb,  of  said  true  copy  of 
said  Notice  of  Intention  to  Intervene  has  been  received  by 
said  law  firm  of  Hill,  Hamblen,  Essery  &  Lewis  and  is  now 
in  its  possession. 

Further  deponent  saith  not. 

(sgd)  MAUDE  GIBFORD 

Subscribed  and  sworn  to  before  me  this  25th  day  of  June, 
1941. 

(Sgd)  KATHLEEN  C.  LOVETT 

Notary  Public,  Wayne  County,  Mich. 

My  commission  expires :  Aug.  16,  1943 
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IN  THE 


United  States  Court  of  Appeals 

for  the  District  of  Columbia 
No.  7916 

Special  Calendar 


SPRECKELS  SUGAR  COMPANY,  Appellant , 

v. 

CLAUDE  R.  WICKAR1),  SECRETARY  OF 
AGRICULTURE,  Appellee, 

AND 

THE  GREAT  WESTERN  SUGAR  COMPANY,  LOS 
ALAM1TOS  SUGAR  COMPANY,  THE  AMALGA¬ 
MATED  SUGAR  COMPANY,  UTAII-IDAHO  SU¬ 
GAR  COMPANY,  AMERICAN  CRYSTAL  SUGAR 
COMPANY,  MICHIGAN  SUGAR  COMPANY, 

Interveners. 


APPEAL  FROM  DECISION  AND  ORDER  OF 
SECRETARY  OF  AGRICULTURE, 
FILED  MAY  28, 1941. 


BRIEF  FOR  APPELLANT. 


JURISDICTIONAL  STATEMENT. 

This  is  an  appeal  from  a  Decision  and  Order  of  the  Secre¬ 
tary  of  Agriculture,  dated  May  9,  1941,  (Cons.  App.1  235- 

1  The  Consolidated  Appendix  to  briefs  printed  pursuant  to  stipu¬ 
lation  of  the  parties  is  equivalent  to  the  printed  record  herein  and 
is  referred  to  as  “Cons.  App.”  throughout  this  brief. 
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251)  allotting  the  1941  sugar  quota  for  the  domestic  beet 
sugar  area  under  the  Sugar  Act  of  1937  (Act  of  September 
1,  1937,  c.  898  (50  Stat.  903-916)  U.  S.  C.  A.  Title  7,  §  1100- 
1183,  as  amended  by  the  Act  of  June  25,  1940,  c.  423  (54 
Stat.  571)  U.  S.  C.  A.  Title  7,  §  1131,  Act  of  October  10, 
1940,  c.  S39  (54  Stat.  1092)  U.  S.  C.  A.  Title  7,  §  1111,  1131, 
Act  of  October  15,  1940,  c.  837  (54  Stat.  1178)  U.  S.  C.  A. 
Title  7,  1117,  1173,  11S3. 

Section  205(b)  and  (c)  (50  Stat.  906,  U.  S.  C.  A.  Title  7, 
S  1115)  of  the  Sugar  Act  of  1937  provides  that  an  appeal 
may  be  taken  to  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  by  any  person  aggrieved  by  reason  of 
anv  decision  of  the  Secrctarv  granting  or  revising  anv 
allotment  made  by  him.  Appellant  was  granted  an  allot¬ 
ment  under  said  Decision  and  Order  and  was  aggrieved  by 
reason  of  said  Decision  and  Order  and  has  filed  a  Notice 
of  Appeal  within  the  time  prescribed  and  as  provided  by 
the  Act  (Cons.  App.  260-262). 

STATEMENT  OF  THE  CASE. 

Appellant  is  a  corporation  duly  organized  under  the  laws 
of  the  State  of  California  and  is  engaged  in  processing  and 
marketing  beet  sugar  in  the  United  States,  and  in  the  con¬ 
duct  of  said  business  is  subject  to  the  Sugar  Act  of  1937, 
Act  of  September  1,  1937  (50  Stat.  903),  U.  S.  C.  A.  Title 
7,  Sec.  1100-1183  as  amended. 

Under  the  Sugar  Act  of  1937,  the  Secretary  of  Agricul¬ 
ture  is  required  annually  in  December  to  determine  the 
amount  of  sugar  which  will  be  needed  to  meet  the  require¬ 
ments  of  consumers  in  continental  United  States  for  the  en¬ 
suing  calendar  year,  and  under  Section  201  of  the  Act  the 
Secretary  is  permitted  to  revise  such  determination  at  such 
times  during  that  year  as  he  may  determine  necessary  to 
meet  such  requirements. 

After  the  Secretary  has  determined  the  total  amount  of 
sugar  needed  to  meet  the  requirements  of  consumers  in 
continental  United  States  for  the  calendar  year,  this  amount 
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is  apportioned  among  domestic  and  foreign  producing  areas, 
including  the  Domestic  Beet  Sugar  Area,  pursuant  to  Sec¬ 
tion  202  of  the  Act,  and  the  amount  so  apportioned  is  de¬ 
fined  in  the  Act  as  a  “ quota”  for  the  respective  areas  for 
the  calendar  year  involved.  Once  a  quota  for  any  area  has 
been  marketed,  no  more  sugar  produced  from  that  area 
may  be  marketed  in  continental  United  States  during  the 
quota  year  (Sec.  209(a)  and  (b)).  If  any  area  has  insuffi¬ 
cient  sugar  with  which  to  fill  its  quota,  provision  is  made  in 
Section  204  for  re-allotment  of  the  deficiency  to  other  areas. 

When  the  quotas  have  been  established  for  the  respective 
areas  pursuant  to  the  Act,  the  Secretary  of  Agriculture  un¬ 
der  certain  conditions  which  are  specified  in  Sec.  205(a)  of 
the  Act,  is  required  to  allot  the  quota  for  any  producing  area 
(which  includes  the  Domestic  Beet  Sugar  Area)  to  persons 
who  market  sugar  in  continental  United  States  for  con¬ 
sumption  therein  and,  after  such  allotment  has  been  made, 
no  person  may  exceed  his  allotment  (Sec.  209(d)). 

Therefore,  after  the  Secretary  of  Agriculture  has  deter¬ 
mined  the  amount  of  sugar  needed  to  meet  the  requirements 
of  consumers  of  continental  United  States  for  the  calendar 
year  and,  pursuant  to  the  Act,  a  percentage  of  this  total  re¬ 
quirement  figure  has  been  allotted  in  the  form  of  a  quota 
to  the  Domestic  Beet  Sugar  Area,  the  Secretary  of  Agricul¬ 
ture  is  required  under  certain  conditions  specified  in  the 
Act  to  allot  the  quota  for  the  Domestic  Beet  Sugar  Area 
among  the  persons  marketing  such  sugar  in  continental 
United  States  for  consumption  therein  (Sec.  205(a))  and 
thereafter  no  person  may  exceed  his  allotment  (Sec.  209 
(b)). 

The  allocation  of  the  sugar  quota  of  any  area  among 
the  various  persons  marketing  such  sugar  in  continental 
United  States  under  Section  205(a)  of  the  Act  must  be  made 
in  such  manner  and  in  such  amounts  as  to  provide  a  “fair, 
efficient  and  equitable  distribution”  of  the  quota.  The  Sec¬ 
retary  is  directed  to  take  into  consideration  (1)  the  process¬ 
ings  of  sugar  from  sugar  beets  to  which  “proportionate 
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shares”  pertained1;  (2)  the  past  marketings  ...  of  each 
such  person  receiving  the  allotment,  or  (3)  the  ability  of 
such  person  to  market  that  portion  of  such  quota  alloted 
to  him. 

On  December  21,  1940  the  Secretary  determined  the  con¬ 
sumption  requirements  and  quotas  for  the  respective  pro¬ 
ducing  areas  for  the  calendar  year  1941  resulting  in  a  quota 
for  the  Domestic  Beet  Sugar  Area  of  1,549,898  tons.-  (5 
Fed.  Keg.  5232) 

On  January  14,  1941,  pursuant  to  Section  205(a)  of  the 
Act,  the  Acting  Secretary  of  Agriculture  found,  as  required 
by  the  Act,  that  the  allotment  of  the  1941  sugar  quota  for 
the  Domestic  Beet  Sugar  Area  was  necessary  to  prevent  the 
disorderly  marketing  of  such  sugar  and  to  afford  all  inter¬ 
ested  persons  an  equitable  opportunity  to  market  such  sugar 
in  the  continental  United  States  and,  in  accordance  with  the 
Act  and  the  regulations  of  the  Secretary  thereunder  (2  Fed. 
Keg.  2068)  gave  due  notice  of  a  public  hearing  to  be  held  at 
Chicago,  Illinois,  on  January  29,  1941,  for  the  purpose  of 
receiving  evidence  to  enable  him  to  make  a  fair,  efficient  and 
equitable  distribution  of  the  1941  sugar  quota  for  said  Do- 
liiestic  Beet  Sugar  Area  among  persons  who  market  said 
sugar  in  continental  United  States  (Cons.  App.  9;  6  Fed. 
Keg.  400).  The  hearing  was  duly  held  at  the  time  and  place 
specified  in  the  notice.  The  hearing  was  attended  by  Appel¬ 
lant  and  all  other  persons  to  whom  marketing  allotments 
Were  subsequently  granted,  which  persons  comprised  all  the 
processors  of  beet  sugar  who  produce  and  market  sugar 

1  The  reference  to  “proportionate  shares”  may  be  briefly  ex¬ 
plained  as  follows:  See.  301  of  the  Act  authorizes  the  Secretary  to 
make  payments  to  producers  of  sugar  beets  or  sugar  cane  grown 
on  tlte  farm  (as  defined  by  the  Secretary)  upon  the  condition, 
among  others,  that  the  producer  has  not  marketed  more  than  the 
proportionate  share  established  for  his  farm.  Section  302  provides 
the  basis  upon  which  proportionate  shares  are  to  allotted. 

-  Quantities  of  sugar  are  expressed  in  terms  of  short  tons  raw 
value  in  the  Orders  of  the  Secretary  and  the  word  “tons”  is  used 
herein  in  that  sense. 
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from  sugar  beets  grown  in  the  Domestic  Beet  Sugar  Area 
(Cons.  App.  5-8). 

The  findings  of  the  Secretary  that  existing  circumstances 
were  such  as  to  require  him  to  make  the  allotment  were  un¬ 
questioned  and  were  supported  by  ample  evidence  adduced 
at  the  hearing. 

The  Government,  acting  through  the  Sugar  Division  of 
the  Department  of  Agriculture,  introduced  statistical  tables 
showing  with  respect  to  each  processor  (1)  effective  inven¬ 
tories  of  beet  sugar  as  of  January  1  for  each  of  the  vears 
1936-1941  inclusive1;  (2)  beet  sugar  produced  from  propor¬ 
tionate  shares  from  the  1935-1940  crops  inclusive;  and  (3) 
marketings  for  the  years  1935-1940  inclusive  (Cons.  App. 
13-14,  462-464).  The  Sugar  Division  made  no  proposals 
with  respect  to  the  basis  of  allotment.  Numerous  proposals, 
however,  w’ere  offered  in  evidence  by  various  processors 
and  testimony  given  by  them  thereon.  Carl  J.  Maroney  as 
Vice-President  of  Appellant  testified  on  its  behalf  and  rec¬ 
ommended  that  the  formula  used  by  the  Secretary  in  his 
Order  of  April  28, 1939  allotting  the  1939  quota  for  the  Area 
(App.  herein  26-33;  4  Fed.  Reg.  1742)  be  followed  in  making 
the  allotments  of  the  1941  quota  and  opposed  the  use  of  the 
factor  of  effective  inventories  in  determining  allotments 
(Cons.  App.  19S-200). 

B.  H.  Benidt,  head  of  the  Sugar  Beet  Unit  of  the  Sugar 
Division,  testified  that  no  restriction  under  the  Act  had  been 
imposed  upon  the  marketing  of  beet  sugar  by  processors 
thereof  during  the  years  1936,  1937  and  1938;  that  market¬ 
ing  allotments  were  established  under  the  Act  for  the  year 

1  The  term  “effective  inventories”  was  defined  by  B.  H.  Benidt, 
head  of  the  sugar  beet  unit  of  the  Sugar  Division,  as  meaning 
sugar  processed  from  proportionate  shares,  actually  on  hand  on 
January  1  of  the  years  involved,  plus  such  sugar  manufactured 
subsequent  to  that  date  from  the  sugar  beet  crop  of  the  preceding 
year.  In  the  case  of  the  January  1,  1941  effective  inventory,  if 
the  exact  amount  of  processings  subsequent  to  January  1,  1941  of 
any  processor  was  not  known,  it  was  estimated;  for  the  other  years, 
the  figures  reflected  the  actual  amount  (Cons.  App.  30-31,  56). 
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19391  but  were  suspended  with  the  suspension  of  provisions 
of  Title  II  of  the  Act  by  the  President  under  the  authority 
granted  him  thereunder  on  September  11,  1939."  Benidt 
also  testified  that  proportionate  shares  were  established  as 
a  condition  for  payments  authorized  to  be  made  by  the  Sec¬ 
retary  under  the  Act  for  the  193S,  1939  and  1940  crops, 
but  that  thev  could  only  be  termed  “limiting  or  restrictive” 
for  the  year  1939  since  the  Secretary  determined  with  re¬ 
spect  to  each  of  the  other  years  that  the  proportionate 
share  for  each  farm  was  the  acreage  planted  to  sugar  beets 
without  limiting-  the  amount  of  such  planting  (Cons.  App. 
58-59). 

Subsequent  to  the  hearing  and  in  accordance  with  said 
regulations  of  the  Secretary  (2  Fed.  Keg.  206S),  the  officers 
who  presided  at  the  hearing  issued  “Proposed  Findings  of 
Fact,  Conclusions  and  Order  with  Reference  to  the  Allot¬ 
ment  of  the  1941  Sugar  Quota  for  the  Domestic  Beet  Sugar 
Area”  and  gave  due  notice  thereof  (Cons.  App.  219-234). 
The  basis  of  allotment  did  not  adopt  Appellant’s  proposal 
and  contained  a  provision,  among  others,  that  no  processor 
should  receive  an  allotment  in  excess  of  his  effective  inven¬ 
tory.  Within  the  time  prescribed  by  the  regulations,  Ap¬ 
pellant  filed  its  objections  thereto. 

Thereafter  the  Secretary  issued  his  final  Decision  and 
Order  of  May  9, 1941  allotting  the  1941  quota  for  the  Domes¬ 
tic  Beet  Sugar  Area  (Cons.  App.  235-249),  from  which  De¬ 
cision  and  Order  this  appeal  is  taken.  Except  for  certain 
modifications,  the  basis  of  allotment  followed  the  principles 
announced  in  the  proposed  order. 

The  Secretary  found  in  conformity  with  the  statistical 
data  before  him  that  the  total  January  1,  1941  effective  in¬ 
ventory  of  all  processors  (1,754,826  tons)  exceeded  the  1941 
quota  then  in  effect  for  the  Domestic  Beet  Sugar  Area 

1  4  Fed.  Reg.  1742. 

*4  Fed.  Reg.  3889. 
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(1,589,100  tons)'  by  165,720  tons  (Findings  of  Fact,  para.  1 ; 
Cons.  App.  420). 

The  basis  upon  which  the  1041  quota  for  the  Domestic 
Beet  Sugar  Area  was  allotted  is  as  follows: 

(1)  A  conditional  allotment  was  established  for  each 
processor  by  giving  three-fourths  weight  to  the  average 
processings  of  each  processor  from  proportionate  shares 
from  the  largest  three  of  the  1937,  1038,  1039  and  1040 
crops  and  one-fourth  weight  to  average  past  marketings  of 
such  processor  during  the  three  calendar  years  1937,  1938 
and  1939,-  (Findings  of  Fact,  paras.  2,  3  and  4;  Cons.  App. 
240-243). 

(2)  In  any  case  where  the  conditional  allotment  of  a  proc¬ 
essor  exceeded  his  January  1,  1941  effective  inventory,  his 
final  allotment  was  limited  to  the  amount  of  his  effective 
inventory  so  long  as  the  quota  for  the  area  to  be  allotted 
was  less  than  the  total  January  1,  1941  effective  inventory 
of  all  processors.  This  was  subject  to  the  qualification,  ap¬ 
plicable  only  in  the  case  of  Lakeshore  Sugar  Company,  that 
in  any  ease  where  the  effective  inventory  of  a  processor  was 
less  than  75  per  cent  of  the  processor’s  average  marketings 
for  the  years  1937,  193S  and  1939,  the  allotment  of  such 
processor  was  fixed  at  the  higher  figure  in  lieu  of  his  effec¬ 
tive  inventory  (Findings  of  Fact,  paras.  6,  7  and  8;  Cons. 
App.  245-246) . 

(3)  The  total  amount  thus  taken  away  from  processors 
whose  conditional  allotments  exceeded  their  respective  ef¬ 
fective  inventories  (in  the  case  of  Lakeshore  Sugar  Com- 


1  This  quota  was  established  by  virtue  of  the  upward  revision  of 
consumption  requirements  determined  by  the  Order  of  the  Secre¬ 
tary,  April  8,  1941  (6  Fed.  Reg.  1858). 

2  Since  the  quota  for  the  area  represented  only  91.02+%  of 
the  total  weighted  average  figures  of  processings  and  marketings  of 
all  processors,  the  conditional  allotment  of  each  processor  was  cal¬ 
culated  by  reducing  his  weighted  average  figures  by  applying 
thereto  the  aforesaid  percentage  factor. 
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pany  75  per  cent  of  average  marketings)  was  placed  in  a 
pool  (amounting  to  13,515  tons)  for  distribution  among  cer¬ 
tain  of  those  processors  whose  conditional  allotments  were 
less  than  their  effective  inventories.  The  method  of  de¬ 
termining  which  of  such  processors  were  to  participate  in 
this  distribution  was  as  follows:  the  percentage  relation¬ 
ship  of  the  effective  inventory  of  each  processor  to  his  con¬ 
ditional  allotment  was  ascertained  (See  second  table,  Find¬ 
ings  of  Fact,  para.  5 ;  Cons.  App.  245).  The  participation  in 
the  pool  was  only  made  to  those  processors  having  the 
highest  percentage  relationship  between  effective  inventory 
and  conditional  allotment  so  that  (in  the  language  of  the 
Decision  and  Order)  “the  percentage  relationship  between 
the  effective  inventories  of  processings  from  proportionate 
shares  and  the  allotments  would  be  identical  for  each  proc¬ 
essor  participating  in  such  allocation,  but  the  percentage 
relationship  so  established  should  be  in  excess  of  the  similar 
relationship  for  any  other  processor.”  (See  Findings  of 
Fact,  para.  9  and  footnote  3  thereto;  Cons.  App.  246-247). 1 

As  shown  in  the  Decision  and  Order  of  the  Secretary, 
Appellant’s  effective  inventory  was  174,453  tons  (Cons. 
App.  244)  and  its  conditional  allotment  was  173,581  tons 
(Cons.  App.  243).  Since  its  effective  inventory  was  in  ex¬ 
cess  of  its  conditional  allotment,  the  final  allotment  made  to 
Appellant  by  the  Secretary’s  Order  was  the  same  as  Appel¬ 
lant’s  conditional  allotment. 

However,  Section  821.53  of  the  Decision  and  Order  (Cons. 
App.  249-250)  provided  that  any  increase  or  decrease  in  the 
quota  for  the  Area  would  be  pro-rated  among  processors  on 
the  basis  of  the  formula  described  above.  Consequently,  if 
the  quota  for  the  area  were  increased  sufficiently  so  as  to 
establish  a  conditional  allotment  for  Appellant  which  ex¬ 
ceeded  the  amount  of  its  effective  inventory,  Appellant’s 

1  Five  processors  participated  in  the  distribution  of  the  pool,  but 
Appellant  was  excluded,  since  the  percentage  relationship  be¬ 
tween  its  effective  inventory  and  its  conditional  allotment  was  not 
such  as  to  qualify  it  under  the  formula  prescribed  for  such  dis¬ 
tribution. 
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marketing  allotment  would  nevertheless  be  limited  to  the 
amount  of  its  effective  inventory  as  long  as  the  quota  for 
the  Area  were  less  than  the  total  effective  inventory  of  all 
processors. 

On  May  28, 1941  Appellant  filed  its  Notice  of  Appeal  from 
the  Order  and  Decision. 

The  apprehension  of  Appellant  as  to  the  limitation  im¬ 
posed  upon  the  amount  of  its  participation  in  the  quota  re¬ 
sulting  from  the  application  of  the  Secretary’s  formula, 
should  there  be  a  subsequent  increase  in  the  quota,  soon 
materialized.  On  June  27,  1941  the  Secretarv  increased  his 
previous  determination  of  consumption  requirements,  there¬ 
by  increasing  the  quota  for  the  Area  (>2,479  tons  (i.  e.,  from 
1,589,100  tons  to  1,652,571  tons)  (6  Fed.  Keg.  3165).  The 
quota  still  was  less  than  the  total  effective  inventory  of  all 
processors  and  therefore  under  the  formula  Appellant’s 
marketing  allotment  was  limited  to  its  effective  inventory1, 
although,  had  its  final  allotment  been  calculated  on  the  con¬ 
ditional  allotment  formula,  it  would  have  been  some  6,000 
tons  more. 

Since  then  the  quota  for  the  Area  has  been  twice  in¬ 
creased  as  a  result  of  upward  revisions  of  consumption  re¬ 
quirements  by  the  Secretary  and  re-allotments  by  him  of 
deficiencies  from  other  Areas  (6  Fed.  Reg.  3963  and  4431). 
These  increases  were  such  as  to  establish  in  each  instance 
a  quota  for  the  Area  in  excess  of  the  total  effective  inven¬ 
tory  of  all  processors  and  were  pro-rated  among  the  proc¬ 
essors  through  the  issuance  on  August  16,  1941  and  August 
29, 1941  respectively  of  a  “Supplement”  to  the  original  De¬ 
cision  and  Order  of  May  9,  1941  (App.  herein  35-36  and 
36-37 :  6  Fed.  Reg.  4131  and  4507). 

Neither  of  these  Supplements  set  forth  the  manner  in 
which  the  formula  in  the  original  Order  of  May  9,  1941  was 
applied.  However,  the  ultimate  allotments  resulting  from 

1  Supplement  to  the  Decision  and  Order  of  the  Secretary  of 
Agriculture  of  May  9,  1941.  Allotting  a  1941  Quota  for  the  Domes¬ 
tic  Beet  Sugar  Area,  July  8.  1941.  (App.  herein  34;  6  Fed.  Reg. 
3165.) 
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these  pro-rations  lead  to  the  conclusion  that  the  allotments 
were  made  in  the  following  manner:  sufficient  of  the  amount 
of  the  quota  was  allotted  to  all  processors  so  as  to  give 
each  processor  an  allotment  equal  to  his  effective  inventory 
and  the  balance  of  the  amount  of  the  quota  was  then  pro¬ 
rated  among  all  processors  on  the  basis  of  the  conditional 
allotment  formula.  Had  the  total  quota  for  the  Area  been 
allotted  on  the  basis  of  the  conditional  allotment  formula 
without  the  limitation  of  effective  inventories  prescribed  in 
the  original  Order  Appellant’s  total  allotment  would  have 
been,  in  each  case,  approximately  17,000  tons  more  than  the 
actual  allotment.  Thus  it  will  be  observed  that  the  limita¬ 
tion  in  the  original  Order  of  May  9,  1941  that  no  processor 
should  receive  an  allotment  in  excess  of  his  effective 
inventory  while  the  quota  for  the  Area  was  less  than 
the  total  effective  inventories  of  all  processors,  has  ad¬ 
versely  affected  all  subsequent  allotments  made  to  Appel¬ 
lant  and  others  similarly  situated,  even  after  the  quota 
for  the  Area  exceeded  the  total  effective  inventory  of  all 
processors. 

STATEMENT  OF  POINTS. 

The  Decision  and  Order  of  the  Secretary  of  Agriculture 
of  May  9, 1941  alloting  the  1941  Sugar  Quota  for  the  Domes¬ 
tic  Beet  Sugar  Area  under  the  provisions  of  the  Sugar  Act 
of  1937,  as  amended,  should  be  reversed  on  the  ground  that 
the  basis  of  and  formula  for  the  allotment  uses  as  a  stand¬ 
ard  “effective  inventories”  of  persons  receiving  allotments, 
Which  is  not  one  of  the  standards  or  factors  which  the  Sec¬ 
retary  of  Agriculture  is  required  or  permitted  to  take  into 
consideration. 


SUMMARY  OF  ARGUMENT. 

Section  205(a)  of  the  Sugar  Act  of  1937,  as  amended,  in 
clear  and  unambiguous  language  directs  the  Secretary  of 
Agriculture,  in  making  allotments  of  the  sugar  quota  of 
any  producing  area  among  persons  who  market  such  sugar, 
to  take  into  consideration  only  the  following  standards: 
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(1)  processings  from  proportionate  shares,  (2)  past  mar¬ 
ketings,  or  (in  certain  circumstances  not  here  relevant)  abil¬ 
ity  to  market,  in  accomplishing  the  end  to  be  attained, 
namely  “a  fair,  efficient  and  equitable  distribution”  of  such 
quota. 

The  Decision  and  Order  of  the  Secretary  of  May  9,  1941 
allotting  the  1941  Sugar  Quota  for  the  Domestic  Beet  Sugar 
Area  established  a  formula  for  making  such  allotment  by 
taking  into  consideration  not  only  processings,  and  market¬ 
ings,  but  also  the  factor  of  “effective  inventories”  of  the 
persons  participating  in  the  allotment.  The  Secretary  in 
his  Decision  and  Order  relies  on  the  provisions  of  Section 
205(a)  and  Section  302  as  his  authority  for  using  the  factor 
of  effective  inventory.  No  mention  or  specification  of  such 
a  standard  appears  in  Section  205(a).  Section  302,  which 
provides  for  the  establishment  of  proportionate  shares, 
deals  with  a  separate  and  distinct  subject  and  does  not  ex¬ 
pressly  or  by  implication  enlarge  or  add  to  the  standards 
specified  in  Section  205(a) ;  nor  does  any  other  provision  of 
the  Act  enlarge  or  add  to  such  standards. 

Consequently  such  use  of  an^authorized  standard  in  mak¬ 
ing  the  allotment  is  beyond  any  discretionary  power  of  the 
Secretary,  and  therefore  his  Decision  and  Order  is  contrary 
to  the  provisions  of  the  Act  and  should  be  reversed. 

ARGUMENT. 

This  appeal  reviews  the  administrative  action  of  the 
Secretary  of  Agriculture,  exercised  pursuant  to  Section 
205(a)  of  the  Sugar  Act  of  1937  as  amended  (App.  herein 
23-24),  in  establishing  a  formula  for  the  allotment  of  the 
1941  Sugar  Quota  for  the  Domestic  Beet  Sugar  Area  and 
making  allotments  in  accordance  therewith  by  his  Decision 
and  Order  of  May  9,  1941. 

Section  205(a)  of  the  Act  requires  the  Secretary  to 
make  such  an  allotment  with  respect  to  any  producing  area 
whenever  he  finds  that  it  is  necessary  in  order  to  (a)  assure 
an  orderly  and  adequate  flow  of  sugar  in  the  channels  of 
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interstate  commerce,  or  (b)  prevent  disorderly  marketing 
of  sugar,  or  (e)  maintain  a  continuous  and  stable  supply  of 
sugar,  or  (d)  afford  all  interested  persons  an  equitable  op¬ 
portunity  to  market  sugar  within  the  area’s  quota. 

The  Section  provides  further  that  the  allotments  “shall 
be  made”  in  such  manner  and  in  such  amounts  as  to  provide 
a  fair,  efficient  and  equitable  distribution  of  the  quota  “by 
taking  into  consideration”  (1)  processings  of  sugar  from 
proportionate  shares;  (2)  past  marketings  of  persons 
among  whom  the  quota  is  to  be  allotted,  or  (3)  the  ability  of 
a  person  receiving  an  allotment  to  market  it. 

The  basis  or  formula  upon  which  the  Secretary  made 
the  allotments  here  in  question  departs  from  the  statutory 
standards  above  set  forth  by  introducing  effective  inven- 
tories  of  the  processors  as  a  standard.  Indeed,  an  exami¬ 
nation  of  the  manner  in  which  this  factor  was  used1  dis¬ 
closes  it  to  be  controlling,  overshadowing  completely  in 
weight  and  effect  the  statutory  standards  of  processings 
and  marketings. 

This  effect  of  the  use  of  the  so-called  effective  inventory 

standard  is  clearlv  demonstrated  bv  the  allotments  of  the 

»  * 

quotas  for  the  Area  which  were  established  subsequent  to 
the  date  of  the  original  Order  and  Decision,  and  particu¬ 
larly  so  in  the  case  of  such  of  those  quotas  which  exceeded 
the  amount  of  the  total  effective  inventory  of  all  pro¬ 
cessors.2 

In  these  latter  instances  the  allotments  to  individual  pro¬ 
cessors  actually  were  made,  either  by  calculation  or  in  ef¬ 
fect,  on  the  basis  of  each  processor  receiving  an  allotment 
equal  to  the  amount  of  his  effective  inventory  as  a  base  and 
a  pro-ration  of  the  balance  of  the  quota  not  so  distributed, 
in  accordance  with  the  formula  used  for  determining  con¬ 
ditional  allotments. 

Had  the  Secretary  confined  his  use  of  standards  to  pro¬ 
cessings  and  marketings  without  the  interjection  of  the 
effective  inventory  factor,  Appellant  concedes  that  the 


1  Brief,  supra  7-9. 

2  Brief,  supra  9-10. 
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measure  of  these  factors  as  to  years  involved  and  the  weight 
given  them  was  fair  and  reasonable.  Appellant  also  con¬ 
cedes  as  proper  the  elimination  by  the  Secretary  of  the  use 
of  the  third  standard  of  ability  to  market  as  being  inappro¬ 
priate  under  the  circumstances. 

Appellant  contends,  however,  that  the  use  of  the  factor 
of  effective  inventories  is  not  a  standard  which  the  Secre¬ 
tary  is  either  required  or  permitted  to  use  and  that  in  using 
it  he  exceeded  the  authority  granted  him  under  the  Act. 

Therefore,  the  question  here  presented  relates  solely  to 
the  construction  of  Section  205(a)  of  the  Act  as  to  what 
standards  the  Secretary  is  required  or  permitted  to  take 
into  consideration  in  establishing  the  basis  for  allotments. 

Section  205(a)  of  the  Act  is  explicit,  clear  and  unambi¬ 
guous  wTith  respect  to  the  standards  to  be  employed  by  the 
Secretary  in  making  the  allotment  of  the  quota.  The  Sec¬ 
tion  directs  that, 

“Allotments  shall  be  made  in  such  manner  and  in 
such  amounts  as  to  provide  a  fair,  efficient,  and  equit¬ 
able  distribution  of  such  quota  *  *,  by  taking  into  con¬ 
sideration  the  processings  of  sugar  *  *  from  sugar 
beets.  *  *  to  which  proportionate  shares,  *  *  pertained ; 
the  past  marketings  *  * ;  or  the  ability  *  *  to  market 
*  *  that  portion  of  such  quota  *  #  allotted  *  *.” 

Thus  the  result  to  be  accomplished  is  a  fair,  efficient  and 
equitable  distribution  of  the  quota  to  be  attained  by  the 
use  of  the  factors  specified  in  the  Section.  The  Secretary 
properly  has  discretion  with  respect  to  the  periods  to  be 
taken  into  account  and  the  weight  to  be  given  these  factors, 
but  he  cannot  read  into  the  statute  additional  standards. 
This  limitation  is  obvious  and  entirely  consistent  with  the 
studied  effort  upon  the  part  of  the  Congress  to  avoid  the 
possibility  of  an  unconstitutional  delegation  of  legislative 
power  which  would  result  had  the  statute  not  provided 
definite  standards  within  which  the  Secretary  was  per¬ 
mitted  to  exercise  his  discretion.  Had  the  Congress  in¬ 
tended  that  inventories  (effective  or  otherwise)  be  con- 
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side  red  as  factors,  this  standard  would  have  been  expressly 
included  in  Section  203  (a)  as  is  done  in  the  case  of  the 
other  determinations  which  the  Secretary  is  required  to 
make  under  the  Act.  Thus,  in  the  case  of  the  determination 
of  consumption  requirements  under  Section  201,  the  Secre¬ 
tary  is  required  to, 

“make  allowances  for  a  deficiency  or  surplus  in  inven¬ 
tories  of  sugar,  and  changes  in  consumption  as  com¬ 
puted  from  statistics  published  by  agencies  of  the 

1  Federal  Government  with  respect  to  inventories  of 
sugar  *  *  V’ 

'Under  Section  204(a),  in  re-allocating  deficits  of  one 
Area  to  another,  the  Secretary  must  take  into  account, 

“the  current  inventories  of  sugar,  the  estimated  pro¬ 
duction  from  the  acreage  of  sugar  cane  or  sugar  beets 
planted,  the  normal  marketings  within  a  calendar  year 
of  new-crop  sugar,  and  other  pertinent  factors  *  *  V’ 

Under  Section  302(a)  in  determining  proportionate 
shares,  the  Secretary  must  take  into  account  the  factor  of 
“a  normal  carry-over  inventory. ’ ’ 

Thus  it  is  apparent  that  Congress  in  drafting  the  Act  had 
before  it  the  advisibility  of  including  in  Section  205(a)  a 
standard  based  upon  inventories.  Its  failure  to  do  so  clearly 
negatives  any  assumption  that  Congress  intended  that  the 
discretion  of  the  Secretary  should  extend  to  the  use  of  such 
standard  or  anv  other  standard  of  his  own  selection. 

J  Section  205(a)  was  construed  by  this  Court  in  the  case 
of  Gay  Union  Corporation  v. Wallace,  71  App.  D.  C.  382, 112 
F.  (2d)  192,  in  conformity  with  the  position  taken  by  this 
Appellant  with  respect  to  the  standards  which  the  Secretary 
may  use  in  making  allotments.  Repeatedly  throughout  the 
opinion,  the  Court  recognized  that  there  are  but  three 
standards  available  to  the  Secretary  in  arriving  at  a  fair, 
efficient,  and  equitable  distribution  of  the  quota,  namely, 
processings  from  proportionate  shares,  past  marketings  or 
the  ability  to  market. 
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In  construing  the  Section,  the  Court  said  at  page  386  in 
its  opinion  (71  App.  D.  C.  382,  386) : 

“Under  Section  205(a)  of  the  Act,  the  Secretary  is 
directed  in  a  variety  of  circumstances  to  make  allot¬ 
ments  of  the  sugar  quota  for  the  United  States,  Hawaii, 
or  Puerto  Rico  ‘to  persons  who  market’  sugar  so  as  to 
provide  a  ‘fair,  efficient  and  equitable  distribution  of 
such  quota  *  *  *  by  taking  into  consideration  (1)  the 
processings  of  sugar  *  *  *  from  *  *  *  sugarcane  to  which 
proportionate  shares  #  *  pertained;  (2)  the  past 

marketings  *  *  * ;  or  (3)  the  ability  *  *  *  to  market 
*  *  *’.  Consideration  of  this  last  standard  would  tend 
in  insure  allotments  to  such  new  and  long  idle  mills  as 
could  establish  to  the  satisfaction  of  the  Secretary  that 
they  possessed  actual  ‘ability  to  market.’  The  appel¬ 
lants  contend  that  it  must  be  considered.  This  third 
standard,  ability  to  market,  is  preceded,  however,  by 
the  word  ‘or.’  Since  each  of  the  three  factors  is  com¬ 
plete  in  itself,  ‘or’  merits  its  normal  disjunctive  moan¬ 
ing,  i.e.,  introductivc  of  an  alternative  standard.  Thus, 
the  third  standard,  ability  to  market,  is  an  alternative 
to  be  invoked  at  the  Secretary’s  discretion  in  securing 
that  fair,  efficient,  and  equitable  distribution  of  the 
quota  commanded  of  him  by  Congress.  Certain  other 
aspects  of  the  Act  make  it  clear  beyond  doubt  that  this 
language  must  be  so  interpreted.” 

This  construction  of  the  statute  reflects  the  clear  intent 
of  Congress,  the  plain  meaning  of  the  language  employed, 
and  conforms  to  long  established  canons  of  statutory  con¬ 
struction. 

In  the  case  of  Botany  Worsted  Mills  v.  U.  S.,  278  U.  S. 
282,  289,  the  Court  in  construing  a  statute  there  in  question 
said : 

“When  a  statute  limits  a  thing  to  be  done  in  a  parti¬ 
cular  mode,  it  includes  the  negative  of  anv  other  mode. 
Raleigh  <&  G.  R.  Co.  v.  Reid,  13  Wall.  269;  270,  note,  20 
L.  ed.  570;  Scott  v.  Ford.  52  Or.  288,  296,  97  Pac.  99.” 

See  also  Coombe  v.  U.  S.  ex  Rel.  Sells,  55  App.  D.  C.  190, 
191,  3  Fed.  (2d)  714,  715;  Anderson  v.  P.  W.  Madsen  Inv. 
Co.,  72  Fed.  (2d)  768,  770. 
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In  the  ease  of  DcRuiz  v.  DcRuiz,  66  App.  D.  C.  370,  371- 
2,  88  Fed.  (2d)  752,  753-754,  this  Court  said: 

“While  it  is  the  duty  of  the  courts  in  interpreting  legis¬ 
lation  to  ascertain,  if  possible,  the  intent  of  the  Legis- 
I  lature,  we  must  not  overlook  the  general  rule  of  stat¬ 
utory  construction  that  such  intent  is  to  be  found  in 
* 

the  language  employed.  United  States  v.  Goldenberg, 
168  U.  S.  95, 103,  18  S.  Ct.  3,  42  L.  Ed.  394.  When  the 
words  used  are  plain,  they  give  meaning  to  the  act, 
and  it  is  neither  the  duty  nor  the  privilege  of  the  courts 
to  enter  speculative  fields  in  search  of  a  different  mean¬ 
ing.  Caminetti  v.  United  States,  242  U.  S.  470,  490, 
37  S.  Ct.  192,  61  L.  ed.  442,  L.  R.  A.  1917F,  502,  Ann. 
Cas.  1917B,  1168.” 

The  opinion  of  this  Court  in  the  Gay  Union  case  (supra) 
leaves  no  doubt  as  to  the  clearness  with  which  Congress  has 
set  forth  both  its  objectives  and  the  standards  to  be  used 
by  the  Secretary  in  attaining  them.  In  footnote  18  of  its 
opinion  (71  App.  D.  C.  at  p.  388)  the  Court  said: 

“The  objectives  of  the  Act  are  clearly  expressed.  In 
furtherance  thereof  allotments  are  to  be  made  afford¬ 
ing  in  all  instances  a  ‘fair,  efficient,  and  equitable  dis¬ 
tribution’  of  the  quota.  Alternative  standards  for  the 
Secretary’s  consideration  in  meeting  that  general 

standard  are  definitely  set  out.  We  think  no  uncon- 

* 

stitutional  delegation  of  legislative  power  is  effected 
by  those  provisions.  Cf.  Currin  v.  Wallace ,  supra, 
306  U.  S.  at  page  16,  17,  59  S.  St.  at  page  379,  83  L. 
ed.  441 ;  Mill  ford  v.  Smith,  supra,  307  U.  S.  at  page  4S, 
i  49,  59,  S.  Ct.  at  page  648,  83  L.  ed.  1092;  United  States 
v.  Rock  Royal  Co-op.,  supra ,  307  U.  S.  at  page  574,  59 
S.  Ct.  at  page  993,  83  L.  ed.  1446.” 

The  Secretary  justified  the  use  of  the  factor  of  effective 
inventories  upon  the  grounds  that  any  conceivable  alloca¬ 
tion  of  the  quota  would  require  that  some  processors  carry 
into  the  calendar  year  1942  sugar  produced  from  the  1940 
crop  of  sugar  beets,  and  that  he  was  compelled  to  use  this 
factor  in  order  to  adjust  inventories  in  the  direction  of 
normal  in  accordance  with  what  he  construed  to  be  the  re- 
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quirements  of  Section  302  of  the  Act.  (Order  and  Decision, 
Cons.  App.  239,  246;  (Finding-  of  Fact  No.  9)). 

These  reasons  of  the  Secretary  require  a  consideration 
of  Section  302  of  the  Act,  which  pertains  to  the  establish¬ 
ment  of  proportionate  shares,  and  its  relation,  if  any,  to 
the  standards  which  Section  205(a)  specifies  that  the  Secre¬ 
tary  shall  use. 

Section  302  plays  no  part  in  evolving  a  formula  for  allott¬ 
ing  the  quota  under  Section  205(a).  As  was  said  by  this 
Court  in  the  Gay  Union  case,  supra,  (71  App.  D.  C.,  382  at 
3S3),  with  respect  to  the  reference  to  this  Section  contained 
in  Section  205(a) : 

‘‘The  only  relevancy  of  this  provision  is  that  process¬ 
ings  of  sugar  from  these  proportionate  shares  consti¬ 
tute  one  of  the  three  factors  that  mav  be  considered  in 
allotting  the  marketing  quota  for  manufactured  sugar.” 

The  determination  by  the  Secretary  of  proportionate  shares 
pursuant  to  Section  302  of  the  Act  performs  a  separate  and 
distinct  function.  It  provides  the  means  whereby  the  supply 
of  sugar  from  the  Domestic  Beet  Sugar  Area  (as  well  as 
other  domestic  producing  areas)  is  controlled  and  adjusted 
at  the  source  so  as  to  balance  the  supplies  of  sugar  from 
such  area  with  the  quota  of  that  area.  This  is  accomplished 
by  establishing  in  the  case  of  each  crop  the  amount  of  sugar 
cane,  or,  as  in  this  case,  sugar  beets,  (in  terms  of  sugar  to 
be  recovered  therefrom)  which  may  be  grown  by  a  pro¬ 
ducer  on  his  farm  and  marketed  for  the  manufacture  of 
sugar.  The  amount  so  allotted  to  each  farm  is  the  propor¬ 
tionate  share  for  that  farm. 

The  total  amount  to  be  allotted  among  the  various  pro¬ 
ducers  is  determined  by  the  Secretary  pursuant  to  the  pro¬ 
visions  of  Section  302(a).  He  is  therein  directed  to  deter¬ 
mine  the 

“quantity  of  sugar  beets  *  *  *  for  the  extraction  of 
sugar  *  *  *  required  to  be  processed  to  enable  the  pro¬ 
ducing  area  *  *  *  to  meet  the  quota  (and  provide  a 
normal  carry-over  inventory)  estimated  by  the  Secre- 
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tary  for  such  area  for  the  calendar  year  during  which 
the  larger  part  of  the  sugar  *  *  *  from  such  crop  nor¬ 
mally  would  be  marketed.” 

* 

The  method  and  standards  prescribed  for  allotting  pro¬ 
portionate  shares  among  the  various  producers  is  provided 
for  in  Section  302(b). 

If  the  producer  limits  his  production  and  marketing  to 
the  amount  of  his  proportionate  share,  he  receives,  (if  he 
has  also  complied  with  other  conditions,  immaterial  here), 
a  payment  from  the  Government  pursuant  to  Section  301 
of  the  Act. 

From  the  foregoing,  it  is  apparent  that  the  system  of 
proportionate  shares  described  above  is  a  device  whereby 
the  production  of  the  supply  of  sugar  (as  distinguished 
from  the  marketing  thereof)  is  controlled  at  the  source  and 
that  inherent  in  such  control  is  the  control  and  adjustment 
of  inventories;  hence  the  specific  reference  to  “normal 
carry-over  inventories”  in  Section  301(a)  and  the  logical 
reason  for  excluding  inventories  as  a  standard  or  factor 
in  Section  205(a). 

It  is  also  apparent  from  the  foregoing  that  the  allotment 
of  the  quota  for  a  producing  area  to  persons  who  market 
sugar  is  an  entirely  different  subject,  and  involves  entirely 
different  problems.  The  factors  of  processings,  market¬ 
ings  and,  in  certain  circumstances,  ability  to  market, 
reflect  the  historical  position  of  the  interested  persons  in 
the  sugar  market  of  the  continental  United  States  and  it 
was  unquestionably  the  intent  of  Congress  that  these 
factors  be  used  in  order  that  historical  equities  be  preserved 
as  far  as  possible.  Consequently  Section  205(a)  dealing 
with  these  subjects  is  complete  and  self-sufficient. 

Proportionate  shares  relate  to  production  of  the  raw  ma¬ 
terials,  from  which  the  sugar  is  manufactured.  They  are 
adherent  to  the  farms  producing  such  materials  (in  this 
case,  sugar  beets)  and  not  to  the  persons  who  market  the 
finished  product,  sugar.  If,  as  the  Secretary  recites  in  his 
Order  and  Decision,  he  finds  it  necessary  to  “provide  a 
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normal  carry-over  inventory”  (Cons.  App.  239),  the  means 
for  so  doing  is  to  be  found  in  Section  302  and  not  in  Section 
205(a). 

The  significance  of  the  reference  in  Section  205(a)  to 
processings  from  proportionate  shares  established  under 
Section  302  lies  only  in  the  fact  that  Congress  has  seen  fit 
to  confine  the  factor  of  processings  to  those  processings 
which  emanate  from  the  source  of  supply  provided  for 
under  the  Act  rather  than  from  processings  to  which  pro¬ 
portionate  shares  do  not  pertain. 

Therefore  it  is  clear  under  the  Act  that  effective  inven¬ 
tories  cannot  be  used  as  a  factor  in  allotting  quotas  under 
Section  205(a) ;  nor  can  the  Secretary’s  use  of  such  factor 
be  justified  on  the  ground  of  administrative  expediency. 

In  the  case  of  Merritt  v.  Welch,  104  U.  S.  694,  73 
L.  ed.  896,  899,  the  Supreme  Court,  in  rejecting  the  conten¬ 
tion  that  a  change  in  circumstances  made  it  expedient  and 
necessary  to  depart  from  standards  specifically  set  forth 
in  a  statute  fixing  duties  upon  sugar  on  the  basis  of  a 
color  test  and  in  lieu  thereof  use  a  chemical  quality  test 
which  the  Secretary  of  the  Treasury  claimed  was  more 
efficient  and  desirable,  said : 

“This  reasoning  would  be  very  good  if  the  law  pre¬ 
scribing  the  standard  were  not  explicit  in  its  terms. 
Whatever  may  have  been  in  the  minds  of  individual 
members  of  Congress,  the  legislative  intent  is  to  be 
sought,  first,  from  the  words  they  have  used.  If  these 
are  clear,  we  need  go  no  further;  if  they  are  obscure 
or  ambiguous,  then  the  intent  may  have  to  be  sought 
out  by  reference  to  the  context,  to  previous  or  concur¬ 
rent  enactments,  to  the  history  of  the  art  or  trade,  to 
general  history,  to  anything  that  will  throw  light  on  the 
meaning  of  the  obscure  or  ambiguous  terms  used.  But 
there  is  no  obscurity  or  ambiguity  here.  Two  tests  for 
fixing  the  dutiable  grade  of  sugars  were  open  to  the 
legislative  choice:  that  of  color  and  that  of  constitu¬ 
tion  or  chemical  quality.  Congress  chose  the  former. 
It  is  not  strange  that  it  did  so:  the  color  test  had  long 
been  used  and  was  well  calculated  to  designate  quality 
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in  the  old  sugars,  manufactured  in  the  old  way.  But 
in  making  its  election,  Congress  did  not  leave  any  room 
for  doubt  as  to  its  meaning.  It  used  apt  terms  to  ex¬ 
press  it;  terms  free  from  all  ambiguity  and  obscurity. 
If  the  test  adopted  fails  to  effect  the  desired  object, 
the  inconvenience  or  loss  to  the  treasury  need  only  be 
temporary;  it  can  be  changed  at  any  moment.  And  it 
is  better  to  submit  to  a  temporary  inconvenience  than 
to  set  the  laws  all  afloat  bv  laving  down  a  canon  of  con- 
struct  ion  which  leaves  the  plain  words  and  seeks  to 
spell  out  or  guess  at  the  supposed  intent  of  the  Legis¬ 
lature,  contrary  or  supplementary  to  that  which  is 

clearlv  embodied  in  the  words  it  has  used.” 

% 

CONCLUSION. 

Appellant  respectfully  submits  that  the  basis  used  by  the 
Secretary  of  Agriculture  in  his  Decision  and  Order  of  May 
1),  11)41  allotting  the  1941  Quota  for  the  Domestic  Beet 
Shgar  Area,  under  the  Sugar  Act  of  1937,  as  amended,  does 
not  comply  with  the  standards  set  forth  in  Section  205(a) 
governing  the  making  of  such  allotments,  and  therefore  the 
Decision  and  Order  is  void  and  should  be  reversed. 

Respectfully  submitted, 

Henry  B.  Weaver, 

Tower  Building, 
Washington,  D.  C., 
Attorney  for  Appellant, 
Sprockets  Sugar  Com¬ 
pany. 

Morrison,  Hohfeld  Foerster, 

Shuman  and  Clark. 

Roland  C.  Foerster, 

Crocker  Building, 

San  Francisco,  California, 

Of  counsel. 
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APPENDIX. 

Relevant  Parts  of  the  Statute  and  Orders  Involved 

Sugar  Act  of  1937  as  Amended. 

Sec.  201.  The  Secretary  shall  determine  for  each  calen- 
dar  year  the  amount  of  sugar  needed  to  meet  the  require¬ 
ments  of  consumers  in  the  continental  United  States;  such 
determination  shall  be  made  during  the  month  of  December 
in  each  year  for  the  succeeding  calendar  year  and  at  such 
other  times  during  such  calendar  year  as  the  Secretary  mav 
deem  necessary  to  meet  such  requirements.  In  making  such 
determinations  the  Secretary  shall  use  as  a  basis  the  quan¬ 
tity  of  direct-consumption  sugar  distributed  for  consump¬ 
tion,  as  indicated  by  official  statistics  of  the  Department  of 
Agriculture,  during  the  twelve-month  period  ending  Oc¬ 
tober  31  next  preceding  the  calendar  year  for  which  the 
determination  is  being  made,  and  shall  make  allowances  for 
a  deficiency  or  surplus  in  inventories  of  sugar,  and  changes 
in  consumption,  as  computed  from  statistics  published  by 
agencies  of  the  Federal  Government  with  respect  to  inven¬ 
tories  of  sugar,  population,  and  demand  conditions;  and  in 
order  that  the  regulation  of  commerce  provided  for  under 
this  Act  shall  not  result  in  excessive  prices  to  consumers, 
the  Secretary  may  make  such  additional  allowances  as  he 
may  deem  necessary  in  the  amount  of  sugar  determined  to 
be  needed  to  meet  the  requirements  of  consumers,  so  that  the 
supply  of  sugar  made  available  under  this  Act  shall  not 
result  in  average  prices  to  consumers  in  excess  of  those  nec¬ 
essary  to  maintain  the  domestic  sugar  industry  as  a  whole, 
and  tlie  amounts  of  such  additional  allowances  shall  be  such 
that  in  no  event  will  the  amount  of  the  total  supply  be  less 
than  the  quantity  of  sugar  required  to  give  consumers  of 
sugar  in  the  continental  United  States  a  per  capita  con¬ 
sumption  equal  to  that  of  the  average  of  the  two-year 
period  1935-1936. 

Sec.  202.  Whenever  a  determination  is  made,  pursuant 
to  section  201,  of  the  amount  of  sugar  needed  to  meet  the 
requirements  of  consumers,  the  Secretary  shall  establish 
quotas,  or  revise  existing  quotas — 

(a)  For  domestic  sugar-producing  areas  by  prorating 
among  such  areas  55.59  per  centum  of  such  amount  of 
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sugar  (but  not  less  than  3,715,000  short  tons)  on  the  follow¬ 


ing  basis : 

Area  Per  centum 

Domestic  beet  sugar .  41.72 

Mainland  cane  sugar .  11.31 

Hawaii .  25.25 

Puerto  Pico .  21.48 

Virgin  Islands . .24 


(b)  For  foreign  countries,  and  the  Commonwealth  of  the 
Philippine  Islands,  by  prorating  44.41  per  centum  of  such 
amount  of  sugar  (except,  if  such  amount  of  sugar  is  less 
than  6,682,670  short  tons,  the  excess  of  such  amount  over 
3,715.000  short  tons)  on  the  following  basis: 

Area  Per  centum 

Commonwealth  of  the  Philippine  Islands .  34.70 

Cuba . 64.41 

Foreign  countries  other  than  Cuba .  .80 

In  no  case  shall  the  quota  for  the  Commonwealth  of  the 
Philippine  Islands  be  less  than  the  duty-free  quota  now 
established  by  the  provisions  of  the  Philippine  Indepen¬ 
dence  Act. 

The  quota  for  foreign  countries  other  than  Cuba  shall  be 
prorated  among  such  countries  on  the  basis  of  the  division 
of  the  quota  for  such  countries  made  in  General  Sugar 
Quota  Regulations,  Series  4,  Number  1,  issued  December 
12,  1036,  pursuant  to  the  Agricultural  Adjustment  Act,  as 
amended. 

Skc.  204.  (a)  The  Secretary  shall,  as  he  deems  necessary 
dh ring  the  calendar  year,  determine  whether,  in  view  of  the 
ciirrent  inventories  of  sugar,  the  estimated  production  from 
the  acreage  of  sugarcane  or  sugar  beets  planted,  the  normal 
marketings  within  a  calendar  year  of  new-crop  sugar,  and 
other  pertinent  factors,  any  domestic  area,  the  Common¬ 
wealth  of  the  Philippine  Islands,  or  Cuba,  will  be  unable  to 
market  the  quota  for  such  area.  If  the  Secretary  finds 
that  any  domestic  area  or  Cuba  will  be  able  to  market 
the  quota  for  such  area  for  the  calendar  year  then 
current,  he  shall  revise  the  quotas  for  the  domestic  areas 
and  Cuba  by  prorating  an  amount  of  sugar  equal  to  the 
deficit  so  determined  to  the  other  such  areas,  on  the  basis  of 
the  quotas  then  in  effect.  Any  portion  of  such  sugar  which 
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the  Secretary  determines  cannot  be  supplied  by  domestic 
areas  and  Cuba  shall  be  prorated  to  foreign  countries  other 
than  Cuba  on  the  basis  of  the  pro  rations  of  the  quota  then 
in  effect  for  such  foreign  countries.  If  the  Secretary  finds 
that  the  Commonwealth  of  the  Philippine  Islands  will  be 
unable  to  market  the  quota  for  such  area  for  the  calendar 
year  then  current,  he  shall  revise  the  quota  for  foreign 
countries  other  than  Cuba  by  prorating  an  amount  of  sugar 
equal  to  the  deficit  so  determined  to  such  foreign  countries, 
on  the  basis  of  the  prorations  of  the  quota  then  in  effect  for 
such  countries:  Provided ,  however.  That  the  quota  for  any 
domestic  area,  the  Commonwealth  of  the  Philippine  Islands, 
or  Cuba  or  other  foreign  countries,  shall  not  be  reduced  by 
reason  of  any  determination  made  pursuant  to  the  provi¬ 
sions  of  this  subsection. 

Sec.  205.  (a)  Whenever  the  Secretary  finds  that  the  allot¬ 
ment  of  any  quota,  or  proration  thereof,  established  for  any 
area  pursuant  to  the  provisions  of  this  Act,  is  necessary  to 
assure  an  orderly  and  adequate  flow  of  sugar  or  liquid  sugar 
in  the  channels  of  interstate  or  foreign  commerce,  or  to 
prevent  disorderly  marketing  or  importation  of  sugar  or 
liquid  sugar,  or  to  maintain  a  continuous  and  stable  supply 
of  sugar  or  liquid  sugar,  or  to  afford  all  interested  persons 
an  equitable  opportunity  to  market  sugar  or  liquid  sugar 
within  any  area’s  quota,  after  such  hearing  and  upon  such 
notice  as  he  may  bv  regulations  prescribe,  he  shall  make 
allotments  of  such  quota  or  proration  thereof  by  allotting 
to  persons  who  market  or  import  sugar  or  liquid  sugar,  for 
such  periods  as  lie  may  designate,  the  quantities  of  sugar 
or  liquid  sugar  which  each  such  person  may  market  in 
continental  United  States,  the  Territory  of  Hawaii,  or 
Puerto  Kico,  or  may  import  or  bring  into  continental  United 
States,  for  consumption  therein.  Allotments  shall  be  made 
in  such  manner  and  in  such  amounts  as  to  provide  a  fair, 
efficient,  and  equitable  distribution  of  such  quota  or  pro  ra¬ 
tion  thereof,  by  taking  into  consideration  the  processings 
of  sugar  or  liquid  sugar  from  sugar  beets  or  sugarcane  to 
which  proportionate  shares,  determined  pursuant  to  the 
provisions  of  subsection  (b)  of  section  302,  pertained;  the 
past  marketings  or  importations  of  each  such  person;  or  the 
ability  of  such  person  to  market  or  import  that  portion  of 
such  quota  or  proration  thereof  allotted  to  him.  The  Sec¬ 
retary  may  also,  upon  such  hearing  and  notice  as  he  may 


by  regulations  prescribe,  revise  or  amend  any  such  allot¬ 
ment  upon  the  same  basis  as  the  initial  allotment  was  made. 

(b)  An  appeal  may  be  taken,  in  the  manner  hereinafter 
provided,  from  any  decision  making  such  allotments,  or 
revision  thereof,  to  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  in  anv  of  the  following  cases: 

(1)  By  any  applicant  for  an  allotment  whose  application 
shall  have  been  denied. 

(2)  By  any  person  aggrieved  by  reason  of  any  decision 
of  the  Secretary  granting  or  revising  any  allotment  made 
to  him. 

(c)  Such  appeal  shall  be  taken  by  filing  with  said  court 
within  twenty  days  after  the  decision  complained  of  is  effec¬ 
tive,  notice  in  writing  of  said  appeal  and  a  statement  of  the 
reasons  therefor,  together  with  proof  of  service  of  a  true 
copy  of  said  notice  and  statement  upon  the  Secretary.  Un¬ 
less  a  later  date  is  specified  by  the  Secretary  as  part  of  his 
decision,  the  decision  complained  of  shall  be  considered  to 
be  effective  as  of  the  date  on  which  public  announcement 
of  the  decision  is  made  at  the  office  of  the  Secretary  in  the 
city  of  Washington.  The  Secretary  shall  thereupon,  and  in 
any  event  not  later  than  ten  days  from  the  date  of  such 
service  upon  him,  mail  or  otherwise  deliver  a  copy  of  said 
notice  of  appeal  to  each  person  shown  by  the  records  of 
the  Secretary  to  be  interested  in  such  appeal  and  to  have 
a  right  to  intervene  therein  under  the  provisions  of  this 
section,  and  shall  at  all  times  thereafter  permit  any  such 
person  to  inspect  and  make  copies  of  appellants’  reasons 
for  said  appeal  at  the  office  of  the  Secretary  in  the  city  of 
Washington.  Within  thirty  days  after  the  filing  of  said  ap¬ 
peal  the  Secretary  shall  file  with  the  court  the  originals  or 
certified  copies  of  all  papers  and  evidence  presented  to  him 
upon  the  hearing  involved  and  also  a  like  copy  of  his  deci¬ 
sion  thereon  and  shall  within  thirty  days  thereafter  file  a 
full  statement  in  writing  of  the  facts  and  grounds  for  his 
decision  as  found  and  given  by  him  and  a  list  of  all  inter¬ 
ested  persons  to  whom  he  has  mailed  or  otherwise  deliv¬ 
ered  a  copy  of  said  notice  of  appeal. 

(d)  Within  thirty  days  after  the  filing  of  said  appeal  any 
interested  person  may  intervene  and  participate  in  the  pro¬ 
ceedings  had  upon  said  appeal  by  filing  with  the  court  a 
notice  of  intention  to  intervene  and  a  verified  statement 
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showing  the  nature  of  the  interest  of  sucli  party  together 

with  proof  of  service  of  true  copies  of  said  notice  and 

statement,  both  upon  the  appellant  and  upon  the  Secretary. 

Any  person  wiio  w’ould  be  aggrieved  or  w’hose  interests 

would  be  adversely  affected  bv  reversal  or  modification  of 

•  » 

the  decision  of  the  Secretary  complained  of  shall  be  con¬ 
sidered  an  interested  party. 

(e)  At  the  earliest  convenient  time  the  court  shall  hear 
and  determine  the  appeal  upon  the  record  before  it,  and 
shall  have  power,  upon  such  record,  to  enter  a  judgment 
affirming  or  reversing  the  decision,  and  if  it  enters  an  order 
reversing  the  decision  of  the  Secretary  it  shall  remand  the 
case  to  the  Secretary  to  carry  out  the  judgment  of  the 
court:  Provided,  however.  That  the  review’  by  the  court 
shall  be  limited  to  questions  of  law  and  that  findings  of  fact 
by  the  Secretary,  if  supported  by  substantial  evidence,  shall 
be  conclusive  unless  it  shall  clearly  appear  that  the  findings 
of  the  Secretary  are  arbitrary  or  capricious.  The  court’s 
judgment  shall  be  final,  subject,  however,  to  review  by  the 
Supreme  Court  of  the  United  States,  upon  w’rit  of  certiorari 
on  petition  therefor,  under  section  240  of  the  Judicial  (’ode, 
as  amended  (U.  S.  C.,  1934  ed.,  title  28,  sec.  347),  by  appel¬ 
lant,  by  the  Secretary,  or  by  any  interested  party  interven¬ 
ing  in  the  appeal. 

(f)  The  court  may,  in  its  discretion,  enter  judgment  for 
costs  in  favor  of  or  against  an  appellant,  and  other  inter¬ 
ested  parties  intervening  in  said  appeal,  but  not  against 
the  Secretary,  depending  upon  the  nature  of  the  issues  in¬ 
volved  in  such  appeal  and  the  outcome  thereof. 

Skc.  209.  All  persons  are  hereby  prohibited — 

(d)  From  exceeding  allotments  of  any  quota  or  proration 
thereof  made  to  them  pursuant  to  the  provisions  of  this  Act. 

Sec.  302.  (a)  The  amount  of  sugar  or  liquid  sugar  with 
respect  to  which  payment  may  be  made  shall  be  the  amount 
of  sugar  or  liquid  sugar  commercially  recoverable,  as  deter¬ 
mined  by  the  Secretary,  from  the  sugar  beets  or  sugarcane 
grown  on  the  farm  and  marketed  (or  processed  by  the  pro¬ 
ducer)  not  in  excess  of  the  proportionate  share  for  the 
farm,  as  determined  by  the  Secretary,  of  the  quantity  of 
i  sugar  beets  or  sugarcane  for  the  extraction  of  sugar  or 
liquid  sugar  required  to  be  processed  to  enable  the  produc¬ 
ing  area  in  which  the  crop  of  sugar  beets  or  sugarcane  is 
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grown  to  meet  the  quota  (and  provide  a  normal  carryover 
inventory)  estimated  by  the  Secretary  for  such  area  for  the 
calendar  year  during  which  the  larger  part  of  the  sugar  or 
liquid  sugar  from  such  crop  normally  would  be  marketed. 

(b)  In  determining  the  proportionate  shares  with  respect 
to  a  farm,  the  Secretary  may  take  into  consideration  the 
past  production  on  the  farm  of  sugar  beets  and  sugarcane 
marketed  (or  processed)  for  the  extraction  of  sugar  or 
liquid  sugar  and  the  ability  to  produce  such  sugar  beets  or 
sugarcane,  and  the  Secretary  shall,  insofar  as  practicable, 
protect  the  interests  of  new  producers  and  small  producers 
and  the  interests  of  producers  who  are  cash  tenants,  share- 
tenants,  adherent  planters,  or  share-croppers. 

(c)  Payments  shall  be  effective  with  respect  to  sugar  or 
liquid  sugar  commercially  recoverable  from  sugar  beets  and 
sugarcane  grown  on  a  farm  and  which  shall  have  been  mar¬ 
keted  (or  processed  bv  the  producer)  on  and  after  Julv  1, 
1937. 


Decision  and  Order  of  the  Secretary  of  Agriculture 
Allotting  the  1939  Sugar  Quota  for  the  Domestic 
Beet  Sugar  Area 

preliminary  statement. 

General  Sugar  Quota  Regulations,  Series  6,  No.  1,  Rev.  1, 
issued  by  the  Secretary  of  Agriculture  pursuant  to  the 
provisions  of  the  Sugar  Act  of  1937  (hereinafter  referred 
to  as  the  “act”)>  established  a  1939  sugar  quota  for  the 
domestic  beet  sugar  area  of  1,566,719  short  tons,  raw  value. 

'Under  the  provisions  of  section  205  (a)  of  the  act,  the 
Secretary  is  required  to  allot  a  quota  whenever  he  finds 
that  the  allotment  is  necessary  (1)  to  assure  an  orderly  and 
adequate  flow  of  sugar  or  liquid  sugar  in  the  channels  of 
interstate  comerce,  (2)  to  prevent  the  disorderly  marketing 
of  sugar  or  liquid  sugar,  (3)  to  maintain  a  continuous  and 
stable  supply  of  sugar  or  liquid  sugar,  or  (4)  to  afford  all 
iiiterested  persons  an  equitable  opportunity  to  market 
sugar  or  liquid  sugar  within  the  quota  for  any  area.  Sec¬ 
tion  205  (a)  also  provides  that  such  allotment  shall  be  made 
after  such  hearing  and  upon  such  notice  as  the  Secretary 
may  by  regulations  prescribe. 

On  February  2,  1939,  the  Secretary  made  the  following 
finding : 
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“Pursuant  to  the  authority  contained  in  Section  205  (a) 
of  the  Sugar  Act  of  1937  (Public  No.  414,  75th  Congress), 
and  on  the  basis  of  the  information  now  before  me,  I,  H.  A. 
Wallace,  Secretary  of  Agriculture,  do  hereby  find  that  the 
allotment  of  the  1939  sugar  quota  for  the  domestic  beet 
sugar  area  is  necessary  to  prevent  disorderly  marketing  of 
such  sugar  and  to  afford  all  interested  persons  an  equitable 
opportunity  to  market  such  sugar  in  the  continental  United 
States.  *  #  #” 

The  Secretary,  on  the  basis  of  that  finding  and  pursuant 
to  the  provisions  of  the  act  and  General  Sugar  Regulations, 
Series  2,  No.  2,  Revised  (issued  February  3,  1939),  gave 
due  notice  of  a  public  hearing  to  be  held  at  Chicago,  Illinois, 
on  February  21, 1939,  for  the  purpose  of  receiving  evidence 
to  enable  him  to  make  a  fair,  efficient,  and  equitable  distri¬ 
bution  of  the  1939  sugar  quota  for  the  domestic  beet  sugar 
area  among  persons  who  market  such  sugar  in  the  con¬ 
tinental  United  States. 

The  hearing  was  duly  held  at  the  time  and  place  specified 
in  the  notice. 

As  to  the  preliminary  question  of  the  necessity  for  mak¬ 
ing  allotments,  the  representative  of  the  Sugar  Beet  Unit 
of  the  Sugar  Division  testified  that,  upon  the  basis  of  in¬ 
formation  available  to  the  Department,  the  total  supply  of 
domestic  beet  sugar  available  for  market  in  1939  would  be 
approximately  1,800,000  short  tons,  raw  value,  or  approxi¬ 
mately  215,000  short  tons,  raw  value,  in  excess  of  the  1939 
quota  for  the  area  of  1,584,524  short  tons,  raw  value  (R.  p. 
12-13  )J  These  figures  were  based  upon  the  stocks  on  hand 
January  1,  1939,  the  estimated  1938  crop  processings  after 
January  1,  1939,  and  the  figure  obtained  by  multiplying  the 
estimated  1939  production  by  the  average  percentage  of 
new  crop  sugars  sold  in  the  calendar  year  of  the  crop’s 
production  (R.  p.  13).  The  testimony  of  other  witnesses 
tended  generally  to  confirm  the  necessity  for  allotment,  and 
no  testimony  was  offered  to  the  effect  that  allotment  of  the 
1939  quota  was  unnecessary. 

As  to  the  manner  in  which  allotments  should  be  made, 
the  representative  of  the  Sugar  Beet  Unit  of  the  Sugar  Di¬ 
vision  proposed  that  allotments  be  made  on  the  basis  of  the 
first  two  factors  given  in  the  act,  viz.,  processings  of  sugar 
from  sugar  beets  to  which  proportionate  shares,  deter- 

1  Calculated  on  the  basis  of  the  revised  quota  of  1,566,719  short 
tons,  the  excess  would  be  approximately  233,281  short  tons. 
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mined  pursuant  to  section  302  (b)  of  the  act,  pertained 
(hereinafter  referred  to  as  “processings”)  and  past  mar¬ 
ketings.  He  proposed  that  the  processings  from  the  1938 
crop  be  taken  as  the  measure  of  processings,  and  that  the 
average  of  deliveries  of  sugar  for  the  three  years  1936, 1937 
and  1938  be  taken  as  the  measure  of  past  marketings.  He 
further  proposed  that  two-thirds  weight  be  given  to  the 
measure  of  processings,  that  one-third  "weight  be  given  to 
the  measure  of  past  marketings,  and  that  the  result  be  ad¬ 
justed  ratably  to  the  quota  (R.  pp.  14-15). 

The  representatives  of  Utah-ldaho  Sugar  Company  pro¬ 
posed  that  the  proposal  made  by  the  representative  of  the 
Sugar  Beet  Unit  be  modified  by  giving  such  greater  weight 
to  the  measure  of  processings  as  would  require  each  proces¬ 
sor  to  carry  over  a  share  of  the  surplus  1938  production 
(i.e.,  the  amount  by  which  the  total  processings  from  the 
1938  crop  exceeds  the  1939  quota)  proportionate  to  his 
processings  from  the  1938  crop  (R.  p.  233,  p.  236,  p.  237). 

The  representative  of  Great  Western  Sugar  Company 
proposed  that  allotments  be  made  on  the  basis  of  a  formula 
giving  equal  weight  to  processings  and  past  marketings. 
He  proposed  that  processings  be  measured  by  the  average 
of  processings  for  1937  and  1938,  and  that  past  marketings 
be  measured  in  the  manner  heretofore  mentioned  (R.  p.  70). 
Representatives  of  Spreckels  Sugar  Company  (R.  p.  215) 
and  Holly  Sugar  Corporation  (R.  p.  242)  testified  in  favor 
of  this  proposal. 

The  representative  of  Amalgamated  Sugar  Company 
proposed  that  the  allotments  be  made  by  allotting  80%  of 
the  quota  on  the  basis  of  the  effective  inventory  of  each 
processor  as  of  January  1,  1939  (i.e.,  the  actual  inventory 
as  of  January  1,  1939,  plus  any  sugar  processed  thereafter 
from  the  1938  crop,  and  by  allotting  20%  of  the  quota  on 
the  basis  of  proportionate  share  acreage  for  1939  (R.  pp. 
143-145). 

The  representative  of  Michigan  Sugar  Company  pro¬ 
posed  that  the  allotments  be  made  by  allotting  to  each  proc¬ 
essor  an  amount  equal  to  such  processor’s  effective  inven¬ 
tory  as  of  January  1, 1939,  and  by  prorating  the  balance  of 
the  quota  to  each  processor  on  the  basis  of  his  record  of  new 
crop  sales  during  the  five-year  period  1934-38  (R.  p.  180, 
p.  186).  Although  not  favoring  the  use  of  past  marketings, 
he  also  proposed  that,  if  any  formula  were  adopted  wdiich 
took  into  consideration  past  marketings,  the  measure  of 
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past  marketings  should  be  the  average  of  marketings  dur¬ 
ing  the  five-year  period  1934-3S  (R.  p.  186). 

The  representative  of  Great  Lakes  Sugar  Company,  Lake 
Shore  Sugar  Company,  Monitor  Sugar  Company  and 
Northeastern  Sugar  Company  testified  in  favor  of  the 
formula  proposed  by  the  representative  of  the  Michigan 
Sugar  Company  (R.  p.  223,  p.  228). 

The  representative  of  National  Sugar  Company  (R.  p. 
53)  and  the  representative  of  the  American  Crystal  Sugar 
Company  (R.  pp.  218-220)  testified  concerning  matters  af¬ 
fecting  their  respective  companies,  but  offered  no  proposal 
for  the  allotment  of  the  quota. 

BASIS  OF  ALLOTMENT. 

Section  205  (a)  of  the  act  provides,  in  part,  as  follows: 

Allotments  shall  be  made  in  such  manner  and  in  such 
amounts  as  to  provide  a  fair,  efficient,  and  equitable 
distribution  of  such  quota  or  proration  thereof  by  tak¬ 
ing  into  consideration  the  processings  of  sugar  or 
liquid  sugar  from  sugar  beets  or  sugarcane  to  which 
proportionate  shares,  determined  pursuant  to  the  pro¬ 
visions  of  subsection  (b)  of  section  302,  pertained;  the 
past  marketings  or  importations  of  each  such  person ; 
or  the  ability  of  such  person  to  market  or  import  that 
portion  of  such  quota  or  proration  thereof  allotted  to 
him. 

It  is  believed  that,  in  order  to  make  a  fair,  efficient,  and 
equitable  distribution  of  the  1939  sugar  quota  for  the  do¬ 
mestic  beet  sugar  area,  allotments  should  be  made  on  the 
basis  of  (1)  processings,  and  (2)  past  marketings  of  sugar. 
In  measuring  past  marketings,  it  is  believed  that  the  use  of 
the  average  quantity  of  sugar  marketed  by  each  processor 
during  the  three  calendar  years  1936,  1937,  and  1938,  will 
afford  a  fair  and  reasonable  measure  of  such  marketings, 
and  that  the  use  of  processings  from  proportionate  shares 
of  sugar  beets  of  the  1938  crop  will  afford  a  fair  and  reas¬ 
onable  measure  of  processings. 

It  is  believed  further  that  the  act  contemplates  a  method 
of  allotment  which  will  not  only  result  in  a  fair,  efficient, 
and  equitable  distribution  of  the  quota,  but  will  at  the  same 
time  afford  protection  to  the  producers  of  sugar  beets.  This 
result  will  be  accomplished  by  giving  one-fourth  weight  to 
past  marketings  and  three-fourths  weight  to  processings 
measured  in  the  manner  hereinbefore  stated.  This  weight- 
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in£  will  result  in  a  fair,  efficient,  and  equitable  distribution 
of  the  quota,  by  taking  into  consideration  the  fluctuations 
of  sugar  beet  production  from  year  to  year,  and  will  also 
afford  protection  to  producers. 

FINDINGS  OF  FACT. 

On  the  basis  of  the  record  of  the  hearing,  I  hereby  find: 

1.  That  the  total  supply  of  domestic  beet  sugar  available 
for  market  in  1939  is  approximately  1,800,000  short  tons  of 
sugar,  raw  value,  or  approximately  233,281  short  tons  of 
sugar,  raw  value,  in  excess  of  the  1939  quota  for  such  area 
of  1,566,719  short  tons  raw  value." 

2.  That  a  fair  and  reasonable  measure  of  the  past  mar¬ 
ketings  of  each  interested  person  is  the  average  quantity 
of  sugar  marketed  by  him  during  the  three  calendar  years 
1936,  1937,  and  1938,  and  that  the  past  marketings  of  each 
interested  person  as  so  measured  are,  stated  in  terms  of  100 
pound  bags  of  refined  sugar,  as  follows: 


Amalgamated  Sugar  Company .  1,423,920 

American  Crystal  Sugar  Co .  2,687,404 

Central  Sugar  Company  .  206,181 

Franklin  County  Sugar  Co .  202,217 

Garden  City  Sugar  Company .  133,348 

Great  Lakes  Sugar  Company .  401,490 

Great  Western  Sugar  Company .  8,645,442 

Gunnison  Sugar  Company .  148,236 

Holly  Sugar  Corporation .  4,105,734 

Isabella  Sugar  Company  .  196,98S 

Lake  Shore  Sugar  Company .  240,562 

Layton  Sugar  Company .  168,417 

Los  Alamitos  Sugar  Company .  93,115 

Menominee  Sugar  Company  .  74,605 

Michigan  Sugar  Company . 823,577 

Monitor  Sugar  Company .  291,593 

National  Sugar  Company  .  131,587 

Northeastern  Sugar  Company  .  65,211 

Ohio  Sugar  Company  .  97,873 

Paulding  Sugar  Company  .  119,985 

Rock  County  Sugar  Company .  61,323 

Spreckels  Sugar  Company .  2,679,593 


2  Calculated  on  the  basis  of  the  revised  quota  set  forth  in  Gen¬ 
eral  Sugar  Quota  Regulations,  Series  6,  No.  1,  Rev.  1. 
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Superior  Sugar  Company  .  69,510 

Union  Sugar  Company .  325,044 

Utah-Idaho  Sugar  Company .  2,024,287 


3.  That  a  fair  and  reasonable  measure  of  each  interested 
person’s  processings  of  sugar  from  sugar  beets  to  which 
proportionate  shares,  determined  pursuant  to  the  provis¬ 
ions  of  subsection  (b)  of  section  302  of  the  act,  pertained, 
is  his  processings  of  such  sugar  beets  of  the  1938  crop,  and 
that  each  interested  person’s  proceedings  as  so  measured 
are,  stated  in  terms  of  100  pound  bags  of  refined  sugar,  as 
follows : 


Amalgamated  Sugar  Company .  2,666,759 

American  Crystal  Sugar  Co .  3,686,706 

Central  Sugar  Company  .  301,251 

Franklin  County  Sugar  Co .  313,741 

Garden  City  Sugar  Company .  223,468 

Great  Lakes  Sugar  Company .  795,885 

Great  Western  Sugar  Co .  9,298,596 

Gunnison  Sugar  Company .  212,415 

Holly  Sugar  Corporation  .  4,525,080 

Isabella  Sugar  Company  .  278,818 

Lake  Shore  Sugar  Company .  429,602 

Layton  Sugar  Company .  232,419 

Los  Alamitos  Sugar  Company .  211,172 

Menominee  Sugar  Company  .  163,832 

Michigan  Sugar  Company .  1,636,543 

Monitor  Sugar  Company  .  430,150 

National  Sugar  Company  .  135,360 

Northeastern  Sugar  Company  .  179,086 

Ohio  Sugar  Company  .  195,691 

Paulding  Sugar  Company .  174,105 

Rock  County  Sugar  Company .  156,430 

Spreckels  Sugar  Company .  3,066,394 

Superior  Sugar  Company  .  169,684 

Union  Sugar  Company .  512,060 

Utah-Idaho  Sugar  Company .  3,721,411 


4.  That  a  three-fourths  weighting  of  processings  and  a 
one-fourth  weighting  of  past  marketings,  as  measured 
above,  will  make  adequate  provisions  for  those  fluctuations 
which  occur  from  year  to  year  in  sugar  beet  production, 
!  will  afford  protection  to  producers,  and  will  give  recogni¬ 
tion  to  the  fact  that  at  least  75  percent  of  the  processings 
from  one  year  are  normally  marketed  in  the  next  year. 
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CONCLUSIONS. 

On  the  basis  of  the  foregoing  and  after  consideration  of 
the  briefs  submitted  by  interested  persons  following  the 
hearing,  and  the  objections  filed  in  opposition  to  the  pro¬ 
posed  findings  of  fact,  conclusions,  and  order  of  the  presid¬ 
ing  officer  who  conducted  the  hearing,  I  hereby  determine 
and  conclude  that  the  allotment  of  the  1939  sugar  quota  for 
the  domestic  beet  sugar  area  is  necessary  to  prevent  dis¬ 
orderly  marketing  of  such  sugar  and  to  afford  all  interested 
persons  an  equitable  opportunity  to  market  such  sugar  in 
the  continental  United  States;  and  that  in  order  to  make  a 
fhir,  efficient,  and  equitable  distribution  of  such  quota,  as 
required  by  section  205  (a)  of  the  act,  allotments  should 
be  made  by  adjusting  ratably  to  the  quota  the  several  fig¬ 
ures  computed  for  the  interested  persons  named  herein  by 
adding  (a)  25  percent  of  the  past  marketings  of  such  per¬ 
son,  as  measured  and  found  in  the  finding  of  fact  numbered 
2, iand  (b)  75  percent  of  such  person's  processings  as  meas¬ 
ured  and  found  in  the  finding  of  fact  numbered  3. 

ORDER. 

Pursuant  to  the  authority  vested  in  the  Secretary  of 
Agriculture  by  section  205  (a)  of  the  act,  it  is  hereby  or¬ 
dered  that: 

>5  821.51  Original  allotments.  The  1939  sugar  quota  for 
the  domestic  beet  sugar  area  is  hereby  allotted  to  the  fol¬ 
lowing  processors  in  the  amounts  which  appear  opposite 
their  respective  names: 


Allotment 
(short  tons 

Processor  raw  value ) 

Amalgamated  Sugar  Company .  116,658 

American  Crystal  Sugar  Co .  170,174 

Central  Sugar  Company .  13,739 

Franklin  County  Sugar  Co .  14,154 

Garden  City  Sugar  Company .  9,949 

Great  Lakes  Sugar  Company .  34,526 

Great  Western  Sugar  Co .  452,328 

Gunnison  Sugar  Company .  9,723 

Holly  Sugar  Corporation .  218,865 

Isabella  Sugar  Company .  12,792 

Lake  Shore  Sugar  Company .  18,931 
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Layton  Sugar  Company .  10,716 

Los  Alamitos  Sugar  Company .  8,995 

Menominee  Sugar  Company .  7,007 

Michigan  Sugar  Company .  70,969 

Monitor  Sugar  Company .  19,583 

National  Sugar  Company .  6,656 

Northeastern  Sugar  Company .  7,458 

Ohio  Sugar  Company .  8,479 

Paulding  Sugar  Company .  7,951 

Rock  County  Sugar  Company .  6,56S 

Spreckels  Sugar  Company .  147,042 

Superior  Sugar  Company .  7,162 

Union  Sugar  Company .  23,039 

Utah-Idalio  Sugar  Company .  163,255 

Other  Processors .  0 


Total .  1,566,719 


(Sec.  205,  50  Stat.  906;  7  U.S.C.,  Sup.  IV,  1115) 

§  821.52  Additional  allotments.  Any  increase  or  de¬ 
crease  in  the  1939  sugar  quota  for  the  domestic  beet  sugar 
area  shall  be  prorated  among  processors  on  the  basis  of  the 
allotments  set  forth  in  Sec.  821.51  hereof  and  such  allot¬ 
ments  shall  be  increased  accordingly.  (Sec.  205,  50  Stat. 
906;  7  U.S.C.,  Sup.  IV,  1115) 

§  821.53  Restrictions  on  marketing.  Processors  of  sugar- 
beets  in  the  domestic  beet  sugar  area  are  hereby  prohibited 
from  shipping,  transporting,  or  marketing  in  interstate 
commerce,  or  in  competition  with  sugar  or  liquid  sugar 
shipped,  transported,  or  marketed  in  interstate  or  foreign 
commerce,  any  sugar  or  liquid  sugar  produced  from  sugar 
beets  grown  in  the  domestic  beet  sugar  area  in  excess  of  the 
marketing  allotments  established  in  Secs.  821.51  and  821.52 
hereof.  (Sec.  205,  50  Stat.  906;  7  U.S.C.,  Sup.  IV,  1115) 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
caused  the  official  seal  of  the  Department  of  Agriculture  to 
be  affixed  in  the  District  of  Columbia,  city  of  Washington, 
this  28th  day  of  April,  1939. 

[seal]  Harry  L.  Brown, 

Acting  Secretary  of  Agriculture. 

[F.  R.  Doc.  39 — 1467;  Filed,  April  29,  1939;  12:19  p.  m.] 
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TITLE  7— AGRICULTURE. 

CHAPTER  VIII  —  SUGAR  DIVISION  OF  TIIE  AGRI¬ 
CULTURAL  ADJUSTMENT  ADMINISTRATION 

Part  S21 — Sugar  Marketing  Quotas. 

SUPPLEMENT  TO  DECISION  AND  ORDER  OF  THE  SECRETARY  OF 
AGRICULTURE  ALLOTTING  THE  1941  SUGAR  QUOTA  FOR  THE 
DOMESTIC  BEET  SUGAR  AREA 

Pursuant  to  >5  S21.531 2  of  the  “Decision  and  Order  of  the 
Secretary  of  Agriculture  Allotting  the  1941  Sugar  Quota 
for  the  Domestic  Beet  Sugar  Area,”  dated  May  9, 1941,  and 
the  increase  in  the  1941  sugar  quota  for  the  domestic  beet 
sugar  area  of  63,471  short  tons  of  sugar,  raw  value,  set 
forth  in  General  Sugar  Quota  Regulations,  Series  8,  No.  1, 
Revision  2,  dated  June  27,  1941,-  a  quantity  of  sugar  equal 
to  such  increase  is  hereby  prorated  as  follows: 

Additional  allotment 


Processor  ( short  tons ,  raw  value ) 

The  Amalgamated  Sugar  Company .  5,917 

American  Crystal  Sugar  Company .  18,514 

Franklin  County  Sugar  Company .  301 

The  Garden  City  Company .  1,195 

Great  Lakes  Sugar  Company . 3,038 

The  Great  Western  Sugar  Company .  16,952 

Holly  Sugar  Corporation .  1,535 

Los  Alamitos  Sugar  Company .  1,703 

Menominee  Sugar  Company .  977 

Michigan  Sugar  Company .  2,854 

The  National  Sugar  Manufacturing  Company -  364 

Ohio  Sugar  Company .  416 

Paulding  Sugar  Company .  293 

Spreckels  Sugar  Company .  872 

Superior  Sugar  Refining  Company .  1,201 

Union  Sugar  Company .  1,042 

Utah-Idaho  Sugar  Company .  6,297 

Others  .  0 


Total  .  63,471 


1  6  F.  R.  2365. 

2  6  F.  R.  3165. 
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In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
caused  the  official  seal  of  the  Department  of  Agriculture  to 
be  affixed  in  the  District  of  Columbia,  city  of  Washington, 
this  Sth  day  of  July  1941. 

[seal]  Paul  II.  Appleby, 

Acting  Secretary  of  Agriculture. 
[F.  R.  Doc.  41 — 4873;  Filed,  July  9,  1941;  11 :13  a.  m.] 

CHAPTER  VIII  —  SUGAR  DIVISION,  AGRICUL¬ 
TURAL  ADJUSTMENT  ADMINISTRATION 

Part  821 — Sugar  Quotas 

supplement  to  decision  and  order  of  the  secretary  of 
AGRICULTURE  ALLOTTING  THE  1941  SUGAR  QUOTA  FOR  THE  DO¬ 
MESTIC  BEET  SUGAR  AREA 

Pursuant  to  $  S21.531  of  the  “Decision  and  Order  of  the 
Secretary  of  Agriculture  Allotting  the  1941  Sugar  Quota 
for  the  Domestic  Beet  Sugar  Area,”  dated  May  9,  1941, 
and  the  increase  in  the  1941  sugar  quota  for  the  domestic 
beet  sugar  area  of  116,425  short  tons  of  sugar,  raw  value, 
set  forth  in  General  Sugar  Quota  Regulations,  Series  8,  No. 
1,  Revision  3,-  a  quantity  of  sugar  equal  to  such  increase  is 
hereby  prorated  as  follows : 

Additional 
allotment 
(short  tons , 


Processor  raw  value) 

The  Amalgamated  Sugar  Company .  17,640 

American  Crystal  Sugar  Company .  28,741 

Central  Sugar  Company,  Inc .  106 

Franklin  County  Sugar  Company .  106 

The  Garden  City  Company .  1,839 

Great  Lakes  Sugar  Company .  5,790 

The  Great  Western  Sugar  Company .  20,597 

Gunnison  Sugar,  Inc .  63 

Holly  Sugar  Corporation .  1,821 

Isabella  Sugar  Company .  89 

Lake  Shore  Sugar  Company .  136 

Layton  Sugar  Company .  79 

Los  Alamitos  Sugar  Company .  2,598 

Menominee  Sugar  Company .  1,505 

Michigan  Sugar  Company .  4,271 
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Monitor  Sugar,  Division  of  Robert  Gage  Coal  Co.  154 

Mount  Clemens  Sugar  Beet  Growers’  Ass’n .  52 

The  National  Sugar  Manufacturing  Company....  1,152 

Ohio  Sugar  Company . 1,171 

Paulding  Sugar  Company .  448 

Sprockets  Sugar  Company . 1,364 

Superior  Sugar  Refining  Company . .  1,851 

Union  Sugar  Company .  2,809 

Utali-Idaho  Sugar  Company .  22,043 

Others  .  0 


Total  .  116,425 


In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
caused  the  official  seal  of  the  Department  of  Agriculture  to 
be  affixed  in  the  District  of  Columbia,  city  of  Washington, 
this  16th  dav  of  August  1941. 

[seal]  Claude  R.  Wickard, 

Secretary  of  Agriculture. 

[F.  R.  Doc.  41 — 6063;  Filed,  August  16,  1941;  10:59  a.  m.] 

CHAPTER  VIII— SUGAR  DIVISION  OF  THE  AGRI- 
TURAL  ADJUSTMENT  ADMINISTRATION 

Part  821 — Sugar  Quotas 

SUPPLEMENT  TO  DECISION  AN1)  ORDER  OF  THE  SECRETARY  OF  AGRI¬ 
CULTURE  ALLOTTING  THE  1941  SUGAR  QUOTA  FOR  THE  DO¬ 
MESTIC  BEET  SUGAR  AREA 

Pursuant  to  §  S21.53  of  the  “Decision  and  Order  of  the 
Secretary  of  Agriculture  Allotting  the  1941  Sugar  Quota 
for  the  Domestic  Beet  Sugar  Area”,  dated  May  9,  1941, 
and  the  increase  in  the  1941  sugar  quota  for  the  domestic 
beet  sugar  area  of  156,503  short  tons  of  sugar,  raw  value, 
s*et  forth  in  General  Sugar  Quota  Regulations,  Series  8,  No. 
1,  Revision  4,  a  quantity  of  sugar  equal  to  such  increase  is 
hereby  prorated  as  follows: 
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Additional 
allotment 
(short  tons, 

Processor  raw  value ) 

The  Amalgamated  Sugar  Company .  11,756 

American  Crystal  Sugar  Company .  18,153 

Central  Sugar  Company,  Inc .  1,329 

,  Franklin  County  Sugar  Company .  1,323 

The  Garden  City  Company .  972 

[  Great  Lakes  Sugar  Company .  3,757 

The  Great  Western  Sugar  Company .  41,797 

Gunnison  Sugar,  Inc .  785 

Holly  Sugar  Corporation .  22,821 

Isabella  Sugar  Company .  1,117 

Lake  Shore  Sugar  Company .  1,707 

Layton  Sugar  Company .  986 

Los  Alamitos  Sugar  Company .  1,100 

Menominee  Sugar  Company .  820 

Michigan  Sugar  Company .  7,039 

Monitor  Sugar,  Division  of  Robert  Gage  Coal 

Company .  1,934 

,  Mount  Clemens  Sugar  Beet  Growers’  Ass’n .  648 

i  The  National  Sugar  Manufacturing  Co . 770 

Ohio  Sugar  Company .  778 

Paulding  Sugar  Company .  723 

Spreekels  Sugar  Company .  17,095 

Superior  Sugar  Refining  Company .  995 

Union  Sugar  Company .  2,570 

Utah-Idaho  Sugar  Company .  15,528 

Others .  0 


Total .  156,503 


I  In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
caused  the  official  seal  of  the  Department  of  Agriculture  to 
be  affixed  in  the  District  of  Columbia,  city  of  Washington, 
this  29th  day  of  August  1941 

r  [seal]  Claude  R.  Wickard, 

Secretary  of  Agriculture. 

[F.  R.  Doc.  41 — 6543;  Filed,  August  30,  1941;  11:33  a.  m.J 
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•finttrii  States  (ttnurt  nf  Appeals 

For  the  District  of  Columbia 
No.  7925 
Special  Calendar 

♦ - 

Holly  Sugar  Corporation, 

Appellant, 


-v.- 


Claude  R.  Wickard,  Secretary  of  Agriculture, 

Appellee, 


— and — 


Tiie  Great  Western  Sugar  Company,  Los  Alamitos 
Sugar  Company,  Tiie  Amalgamated  Sugar  Com¬ 
pany,  Utah-Idaho  Sugar  Company,  American  Crys¬ 
tal  Sugar  Company,  Michigan  Sugar  Company, 

Interveners. 


♦ 


BRIEF  FOR  APPELLANT 


Jurisdictional  Statement . 

Appellant,  Holly  Sugar  Corporation,  hereinafter  called 
‘•Holly’’,  a  processor  of  sugar  beets  and  marketer  of  sugar 
therefrom  in  continental  United  States,  being  aggrieved  by 
reason  of  the  Decision  or  Order  of  the  Secretary  of  Agri- 
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culture,  dated  May  9,  1941  (Cons.  App.*  235-251), 
granting  a  marketing  allotment  to  it  for  the  year  1941  has 
appealed,  pursuant  to  subdivision  (b)  and  (e)  of  §205 
of  the  Sugar  Act  of  1937,  as  amended,**  from  that  part 
of  said  Decision  or  Order  which  would  have  the  effect  of 
limiting  Holly's  marketing  allotment  for  the  year  1941 
to  an  amount  not  in  excess  of  its  effective  inventory  as  of 
January  1,  1941  (Cons.  App.  202-205).  Holly  is  ag¬ 
grieved  by  said  Decision  or  Order  because  it  promul¬ 
gates  a  formula  for  the  allotment  of  the  1941  Sugar  Quota 
for  the  Domestic  Beet  Sugar  Area  among  Beet  Sugar 
Processors  in  which  is  used  a  standard  neither  authorized 
nor  permitted  to  be  considered  in  the  making  of  such 
allotments  under  the  provisions  of  the  Sugar  Act  of  1937, 
as  amended,  namely,  effective  inventories.  By  effective 
inventories  is  meant  sugar  (processed  from  sugar  beets 
grown  on  proportionate  shares)  actually  on  hand  on 
January  1  of  the  year  involved,  plus  such  sugar  manu¬ 
factured  after  January  1  from  the  sugar  beet  crop  of  the 
preceding  year  (Cons.  App.  30-31,  5G). 


*  Pursuant  to  stipulation  of  the  parties,  there  has  been 
printed  as  a  separate  volume  the  Consolidated  Appendix 
to  Briefs  containing  the  printed  record  in  this  appeal  as 
well  as  in  the  appeal  entitled  “Spreckles  Sugar  Company, 
Appellant,  v.  Claude  R.  Wickard,  et  aL,  Appellees,'’  No. 
7916,  Special  Calendar.  References  to  the  Consolidated 
Appendix  to  Briefs  will  be  designated  as  “Cons.  App.” 

**  Act  of  September  1,  1937,  C.  S9S  (50  Stilt.  903-916) 

U.  S.  C.  A.  Title  7,  §§1100-1183,  as  amended  by  the  Act  of 
June  25,  1940,  C.  423  (54  Stat.  571)  U.  S.  C.  A.  Title  7, 
§1131,  Act  of  October  10,  1940,  C.  S39  (54  Stat.  1092) 

V.  S.  C.  A.  Title  7,  §§1111,  1131,  Act  of  October  15,  1940, 
C.  S37  (54  Stat.  1178)  U.  S.  C.  A.  Title  7,  §§1117,  1173, 
1183. 
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Statement  of  the  Case . 


A. 


Legislative  and  Administrative  History  of  the  Sugar  Act 

of  1937,  as  Amended. 

As  the  question  involved  in  this  appeal  is  one  of  statu¬ 
tory  construction  and  administrative  determination,  the 
provisions  and  operation  of  the  Sugar  Act  of  1937.  as 
amended,  are  here  summarized  as  a  part  of  the  statement 
of  the  case. 

With  minor  exceptions,  immaterial  here,  the  Sugar 
Act  stands  as  originally  enacted  in  1937.  Provision  is 
made  for  the  yearly  determination  of  the  sugar  consump¬ 
tion  requirements  of  the  continental  United  States  and 
for  the  proration  of  the  amount  of  such  requirements 
among  the  several  areas,  domestic  and  foreign,  which 
supply  such  requirements.  It  is  also  provided  that,  under 
certain  conditions,  the  quota  for  any  particular  area  may 
be  distributed  among  processors  therein,  or  importers 
therefrom,  by  means  of  marketing  or  importation  allot¬ 
ments.  The  sugar  may  be  derived  from  sugar  beets  or 
sugar  cane  [§101  (b)].  The  sugar  involved  may  be  raw 
sugar  [§101 (e)]  or  direct-consumption  sugar  [§101 (e)], 
depending  upon  the  stage  of  refinement. 

Sugar  is  referred  to  quantitatively  in  the  Act  in  terms 
of  short  tons,  raw  value,  as  defined  in  the  Act  [§101 (h) ; 
§210 (a)  ].  Parenthetically  a  short  ton  of  sugar,  raw  value, 
is  the  equivalent  of  1S.69+  bags  of  refined  sugar  of  100 
pounds  each. 

The  quota  provisions  of  the  Act  originally  expired  on 
December  31.  1940.  (§513)  and  having  been  enacted  for 
another  year  will  expire  on  December  31,  1941.  (§513). 
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By  Presidential  proclamation  the  quota  and  marketing 
provisions  may  be  suspended  at  any  time  (§509). 

a.  Sugar  Consumption  Determinations. 

The  Act  provides  that  the  Secretary  of  Agriculture  shall 
determine  for  each  calendar  year  the  amount  of  sugar 
needed  to  meet  the  requirements  of  consumers  in  the  con¬ 
tinental  United  States.  In  making  such  determination  the 
Secretary  must  use  as  a  basis  the  quantity  of  direct-con¬ 
sumption  sugar  distributed  for  consumption  in  the  con¬ 
tinental  United  States  during  the  twelve-month  period 
ending  October  31  next  preceding  the  calendar  year  for 
which  the  determination  is  to  be  made,  making  allowance 
for  a  deficiency  or  surplus  in  inventories  of  sugar,  as  com¬ 
puted  from  statistics  published  by  agencies  of  the  Federal 
Government.  The  figures  of  such  distribution  are  to  be 
obtained  from  official  statistics  of  the  Department  of 
Agriculture ;  and  statistics  regarding  inventories  of  sugar, 
population  and  changed  consumption  conditions  from 
publications  of  agencies  of  the  Federal  Government.  Ad¬ 
ditional  allowances  maj'  be  made  at  such  other  times  dur¬ 
ing  the  calendar  year  involved  as  the  Secretary  may  deem 
necessary  to  meet  the  requirements  of  consumers,  after 
taking  into  consideration  allowance  for  normal  carry¬ 
over  (§201). 

b.  Quota  Provisions. 

iSugar  producing  areas  are  defined  in  the  Act  as  domestic 
and  foreign.  The  domestic  areas  consist  of  Domestic  Beet 
Sugar  Area,  Mainland  Cane  Sugar  Area,  Hawaii,  Porto 
Rico  and  the  Virgin  Islands.  The  amount  of  sugar  deter¬ 
mined  to  meet  the  consumer  requirements  of  the  continen¬ 
tal  United  States  is  divided  between  the  domestic  and 
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foreign  areas  on  a  basis  of  statutory  percentages.  Of  the 
amount  so  determined  the  domestic  areas  as  a  whole  are 
entitled  to  55.59%,  but  in  no  event  not  less  than  3,715,000 
short  tons.  Of  the  quota  for  the  domestic  area  as  a  whole 
the  Domestic  Beet  Sugar  Area  receives  41.72%  (§202). 

The  quota  of  any  domestic  sugar  producing  area  may 
be  filled  only  with  sugar  produced  from  sugar  beets  or 
sugar  cane  grown  in  such  area,  except  in  an  instance 
immaterial  here  [§211(c)].  Thus,  quotas  are  established 
annually  for  each  area  supplying  the  sugar  consumption 
requirements  of  the  continental  United  States. 


c.  Marketing  Allotment  Pro  visions. 

The  question  in  this  appeal  is  concerned  with  the  con¬ 
struction  of  the  marketing  allotment  provisions  con¬ 
tained  in  §205 (a).  Such  marketing  allotment  provisions 
become  operative  only  after  the  Secretary  finds  that  the 
allotment  of  any  quota  among  processors  or  importers  is 
necessary  (1)  to  assure  an  orderly  and  adequate  flow  of 
sugar  in  the  channels  of  interstate  or  foreign  commerce, 
(2)  or  to  prevent  disorderly  marketing  or  importation 
of  sugar,  (3)  or  to  maintain  a  continuous  or  stable 
supply  of  sugar,  (4)  or  to  afford  all  interested  persons  an 
equitable  opportunity  to  market  sugar  within  any  area's 
quota.  Thereupon,  the  Secretary,  after  notice  and  hear¬ 
ing,  is  authorized  to  allot  the  quota  of  any  area  among 
persons  who  market  sugar  in  continental  United  States. 
The  basis  upon  which  he  shall  make  allotments  is  the  crux 
of  the  present  controversy. 

The  relevant  portion  of  the  statute  [§205 (a)]  reads: 

‘‘Allotments  shall  l>e  made  in  such  manner  and  in 
such  amounts  as  to  provide  a  fair,  efficient  and  equi- 
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table  distribution  of  such  quota  or  proration  thereof, 
by  taking  into  consideration  the  processings*  of 
sugar  or  liquid  sugar  from  sugar  beets  or  sugarcane 
to  which  proportionate  shares,  determined  pursuant 
to  the  provisions  of  subsection  (b)  of  section  302, 
pertained ;  the  past  marketings  or  importations  of 
each  such  person;  or  the  ability  of  such  person  to 
market  or  import  that  portion  of  such  quota  or  pro¬ 
ration  thereof  allotted  to  him/* 

The  Secretary  is  given  authority  to  revise  or  amend  any 
such  allotment  upon  the  same  basis  as  the  initial  allot¬ 
ment  was  made  [§205 (a)]. 

“The  proportionate  shares”  referred  to  above  are  the 
shares  given  to  each  farm  of  the  total  quantity  of  sugar 
beets  required  to  be  processed  to  enable  any  given  area 
to  meet  its  quota  of  the  sugar-consumption  requirements 
of  the  continental  United  States  and  to  provide  a  normal 
carryover  [§302 (a)].  These  shares  are  determined  each 
vear  bv  the  Secretary-  under  Title  III  of  the  Act  containing 
“Conditional-Payment  Provisions’’  (§§301-307).  The  pay¬ 
ments  there  provided  for  are  made  to  growers  of  sugar 
beets  upon  their  maintenance  of  certain  labor  standards, 
wage  rates,  farming  practices,  and  observance  by  them  of 
their  proportionate  share  allotment  (§301). 

The  only  relevancy  to  this  case  of  the  provisions  of 
Title  III  relating  to  proportionate  farm  shares  is  that, 
as  stated  above,  the  processings  of  sugar  from  such  shares 
are  referred  to  in  §205 (a)  as  a  factor  to  be  taken  into 
consideration  by  the  Secretary  in  the  establishment  of 
marketing  allotments  of  sugar. 


•Italics  In  this  brief  are  ours,  unless  otherwise  indicated. 
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d.  Prior  Marketing  Allotments. 

Neither  in  1937  nor  in  1938  were  marketing  allotments 
made  for  sugar  beet  processors  although  quotas  were 
established  for  the  Domestic  Beet  Sugar  Area  for  those 
years.  The  Secretary  did  not  find  that  marketing  allot¬ 
ments  were  then  necessary. 

In  1939  the  quota  for  the  Domestic  Beet  Sugar  Area 
was  allotted  among  beet  processors  by  order  of  the  Secre¬ 
tary  of  Agriculture  dated  April  28.  1939  <4  Fed.  Reg. 
1742).  The  basis  for  marketing  allotments  was  a  formula 
giving  7 5%  weight  to  the  processings  of  each  processor 
for  the  year  1938.  and  25%  weight  to  the  average  market¬ 
ings  of  beet  sugar  by  each  processor  for  the  years  1930- 
1938  inclusive  (4  Fed.  Reg.  1745).  A  representative  of  the 
Sugar  Division  proposed  a  formula  of  00-2/3%  weight  to 
the  processings  of  1938  and  33-1/3%  weight  to  the  average 
marketings  of  1936-1938  inclusive.  Formulae,  including 
some  involving  the  use  of  effective  inventories,  were  sub¬ 
mitted  to  the  Secretary  by  the  various  processors  (4  Fed. 
Reg.  1742-1743).  Effective  inventories  as  a  standard, 
however,  were  rejected  by  the  Secretary.  Indeed,  effective 
inventories  were  used  for  the  first  and  only  time  in  making 
marketing  allotments  whether  for  the  Domestic  Beet 
Sugar  Area  or  any  other  area  in  his  determination  in 
1941  from  which  this  appeal  lies.  The  marketing 
allotments  for  1939,  however,  were  removed  by  Presiden¬ 
tial  proclamation  on  September  11,  1939  (4  Fed.  Reg. 
3889).  For  all  practical  purposes,  therefore,  1939  was  an 
unrestricted  marketing  year  inasmuch  as  there  was  full 
opportunity  after  September  12,  1939,  to  distribute  sugar 
which  was  greatly  in  demand  (Cons.  App.  125). 

For  the  year  1940  marketing  allotments  were  made  for 
beet  sugar  processors  not  as  a  result  of  any  formula 
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determined  by  the  Secretary  after  hearing  and  proof,  but 
upon  a  basis  of  compromise. 

B. 

The  1941  Determinations  of  the  Secretary  of  Agriculture. 

a. !  Quota  for  Domestic  Beet  Sugar  Area  Determined  by 

Order  Dated  December  21,  1940. 

By  order  dated  December  21,  1940,  the  Secretary  of 
Agriculture,  acting  pursuant  to  §201  of  the  Act,  de¬ 
termined  that  the  amount  of  sugar  needed  to  meet  the 
requirements  of  consumers  in  the  continental  United 
States  for  the  calendar  year  1941  was  0,610,817  short  tons 
of  sugar,  raw  value  (5  Fed.  Reg.  5232).  By  order  of  the 
Secretary  dated  April  8,  1941,  (0  Fed.  Reg.  1858),  the 
consumption  requirements  were  revised  upward  to  0,851,- 
889  short  tons,  raw  value. 

As  required  by  §202  of  the  Act,  the  consumption  re¬ 
quirements  as  revised  by  the  April  8,  1941,  determination 
were  apportioned  between  the  domestic  areas  of  supply 
as  a  whole  and  the  foreign  areas  of  supply  as  a  whole. 
The  Domestic  Beet  Sugar  Area  received  a  quota  of 
1,589,100  short  tons,  raw  value  (Cons.  App.  249),  being 
the  equivalent  of  28,970,056  bags  of  a  hundred  pounds 
each  of  refined  sugar. 

b. 1  Proceeding  Leading  Up  to  Order  of  Secretary  Dated 

May  9,  1941. 

On  January  14,  1941,  the  Acting  Secretary  of  Agri¬ 
culture,  pursuant  to  the  authority  vested  in  him  by 
§205 (a)  of  the  Sugar  Act  of  1937,  as  amended,  made 
a  finding  that  the  Allotment  of  the  1941  Sugar  Quota  for 
the  Domestic  Beet  Sugar  Area  was  necessary  (1)  to  pre- 


9 


vent  the  disorderly  marketing  of  such  sugar  and  (2)  to 
afford  all  interested  persons  an  equitable  opportunity  to 
market  such  sugar  in  the  continental  United  States  (Cons. 
App.  9). 

Pursuant  to  due  and  timely  notice  a  public  hearing  was 
held  in  Chicago,  Illinois,  on  January  29  and  30,  1941,  for 
the  purpose  of  receiving  evidence  to  enable  the  Secretary 
of  Agriculture,  under  the  authority  vested  in  him  by 
§205 (a)  of  the  Act,  to  allot  the  1941  Sugar  Quota  for  the 
Domestic  Beet  Sugar  Area  among  persons  who  market 
such  sugar  in  the  continental  United  States. 

This  hearing  was  attended  by  all  the  beet  sugar  pro¬ 
cessors  (Cons.  App.  5-8,  S4-85).  Unlike  the  1939  hearing, 
no  formula  was  specifically  proposed  by  any  government 
witness.  Various  proposals,  however,  were  made  by  cer¬ 
tain  of  the  processors  present  but  none  like  the  formula 
finally  adopted  by  the  Secretary.  Indeed,  no  such  formula 
was  actually  presented  for  challenge  until  notice  was  given 
of  the  Proposed  Findings,  Conclusions  and  Order  of  the 
Presiding  Officers  in  March,  1941  (6  Fed.  Reg.  1663-1666; 
Cons.  App.  220-234). 

Holly’s  own  proposal  was  to  give  50%  weight  to  the 
average  of  the  processings  for  the  years  1939  and  1940,  and 
to  give  50%  weight  to  the  average  of  the  marketings 
during  the  years  1936,  1937,  1938  and  1939,  all  years  in 
which  processors  could  sell  sugar  without  restrictions,  if 
they  so  desired  (Cons.  App.  124).  Holly  took  the  position 
at  the  hearing  that  any  other  reasonable  combination  of 
past  marketings  would  l>e  acceptable  to  Holly  provided 
that  those  of  1940  were  not  used.  Holly  maintained  that 
the  marketings  for  the  year  1940  should  be  excluded  be¬ 
cause  of  the  fact  that  in  1940  marketing  of  sugar  was  re¬ 
stricted  as  a  result  of  compromise  (Cons.  App.  125)  and 
not  as  a  result  of  any  formula  determined  after  hearing 
and  proof.  Holly  asserted  that  it  would  not  object  to  the 
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use  of  any  reasonable  combination  of  past  processings  to 
which  proportionate  shares  pertained.  Holly  further 
stated  that  it  would  not  object  to  the  1939  basis  of  allot¬ 
ment  even  at  the  expense  of  having  its  own  formula  re¬ 
jected  (Cons.  App.  125). 

Some  processors  advocated  formulae,  involving  the  use 
of  effective  inventories  as  a  standard  ( Cons.  App.  236-237 ) . 
Opposition  to  the  use  of  effective  inventories  in  any  way 
was  vigorously  made  by  some  processors  (Cons.  App.  38, 
125,  194-195).  On  behalf  of  Holly,  its  president,  the  wit¬ 
ness  Wiley  Blair,  Jr.,  strongly  opposed  the  use  of  effective 
inventories  in  any  way  (Cons.  App.  125).  Objection  was 
also  made  on  behalf  of  Holly  to  the  introduction  of  any 
evidence  pertaining  to  effective  inventories  for  any  purpose 
relating  to  their  use  in  determining  marketing  allotments 
(Cons.  App.  13,  14,  38,  40). 

After  the  hearing,  briefs  were  tiled  with  the  Presiding 
Officers  by  a  number  of  the  processors  including  Holly. 
On  March  25,  1941,  the  Presiding  Officers  issued  their 
Proposed  Findings  of  Fact,  Conclusions  and  Order 
with  respect  to  the  allotment  of  the  1941  Sugar  Quota 
for  the  Domestic  Beet  Sugar  Area,  and  gave  due  notice 
thereof  (6  Fed.  Reg.  1663-1666;  Cons.  App.  220-234). 
Holly's  proposed  formula  was  rejected;  the  Secretary's 
1939  formula  was  rejected.  Instead,  a  formula  was  adopted 
which  sought  to  restrict  each  processor's  allotment  to  an 
amount  not  in  excess  of  his  effective  inventory.  As  stated 
before,  neither  the  formula  proposed  nor  one  similar  to 
it  had  been  specifically  brought  out  at  the  hearing.  Holly 
filed  due  and  timely  objections  to  the  proposal. 

On  or  about  May  9,  1941,  the  Secretary  of  Agriculture 
made  his  determination  alloting  the  1941  Quota  for  the 
Domestic  Beet  Sugar  Area  among  Beet  Sugar  Processors 
(Cons.  App.  235-250).  Except  for  certain  modifications 
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the  basis  of  allotment  followed  in  general  the  principles 
embraced  in  the  order  proposed  by  the  Presiding  Officers. 
From  the  Secretary’s  decision  or  order  this  appeal  was 
filed  on  May  29, 1941  (Cons.  App.  262-265). 

c.  The  Order  Appealed  From. 

The  decision  of  the  Secretary  recognized  two  types  of 
allotments,  conditional  allotments  and  modified  allot¬ 
ments.  Modified  allotments  were  determined  by  use  of 
inventories  as  a  factor  ( Cons.  App.  238-240 ) . 

Conditional  allotments  were  made  on  the  basis  of  giving 

75%  weight  to  the  average  processings  of  each  processor 

from  proportionate  shares  of  sugar  beets  for  the  best  three 

of  its  1937,  1938,  1939  and  1940  crops,  and  25%  weight  to 

average  quantity  of  sugar  marketed  by  each  processor 

during  the  three  calendar  years  1937,  1938  and  1939.  Had 

Hollv's  allotment  been  finally  determined  for  the  vear 
«/  «. 

1941  upon  the  basis  used  in  making  the  conditional  allot¬ 
ments,  there  would  not  have  been  this  appeal. 

The  theory  underlying  the  Secretary’s  decision  is  found 
in  his  Finding  of  Fact  7  (Cons.  App.  246) : 

“That,  in  view  of  the  present  supply  situation  and 
the  provisions  of  section  302  of  the  act,  pertaining  to 
the  establishment  of  proportionate  shares  adequate 
to  meet  the  quota  and  provide  a  normal  carryover  in¬ 
ventory,  a  fair,  efficient,  and  equitable  distribution 
of  the  quota  requires,  so  long  as  the  quota  is  less  than 
the  January  1, 1941,  effective  inventory  of  processings 
from  proportionate  shares  (after  allowance  in  accord¬ 
ance  with  paragraph  6  above),  that  no  processor  be 
permitted  to  market  in  1941  a  quantity  of  sugar  in 
excess  of  its  January  1,  1941,  effective  inventory  of 
processings  from  proportionate  shares,  or  75  percent 
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of  the  processor's  average  marketings  for  1937,  1938, 
and  1939,  if  such  inventory  is  less  than  75  percent  of 
such  marketings.” 

The  formula  for  arriving  at  modified  allotments  is  very 
complicated.  Where  the  conditional  allotment  of  a  proces¬ 
sor  exceeded  his  January  1, 1941,  inventory,  his  final  allot¬ 
ment  was  limited  to  the  amount  of  his  inventory  so  long  as 
the  quota  for  the  Domestic  Beet  Sugar  Area  was  less  than 
the  total  January  1,  1941,  inventory  of  all  beet  sugar 
processors.  This  was  subject  to  the  qualification,  appli¬ 
cable  only  in  the  case  of  Lake  Shore  Sugar  Company,  that 
in  any  case  where  the  effective  inventory  of  a  processor 
was  less  than  75%  of  the  processor's  average  marketings 
for  the  years  1937,  1938  and  1939,  the  allotment  of  such 
processor  was  fixed  at  the  higher  figure  and  not  limited 
to  the  amount  of  his  effective  inventory  (Findings  of 
Fact,  Paragraphs  6,  7  and  8;  Cons.  App.  245-246). 

From  processors  whose  conditional  allotments  exceeded 
their  respective  inventories  (in  the  case  of  Lake  Shore 
Sugar  Company,  75%  of  average  marketings)  such  ex¬ 
cesses  were  placed  in  the  pool,  amounting  to  13,515  tons  or 
252,617  bags,  for  distribution  among  certain  of  those  pro¬ 
cessors  whose  conditional  allotments  were  less  than  their 
January  1,  1941,  inventories.  The  method  by  which  was  to 
be  determined  the  processors  who  were  to  participate  in 
this  distribution  was  as  follows:  the  percentage  relation¬ 
ship  of  the  effective  inventory  of  each  processor  to  his  con¬ 
ditional  allotment  was  ascertained  (see  second  table, 
Findings  of  Fact,  Paragraph  5;  Cons.  App.  245).  The 
participation  in  the  pool  was  available  only  to  those 
processors  which  had  the  highest  percentage  relationship 
between  effective  inventory  and  conditional  allotment 
(Findings  of  Fact  9  and  Footnote  1  thereto;  Cons.  App. 
246-247).  Five  processors  participated  in  the  distribution 
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of  the  pool,  but  Holly  was  excluded,  for  the  reason  that 
the  percentage  relationship  between  its  effective  inventory 
and  its  conditional  allotment  was  not  such  as  to  qualify 
it  under  the  formula  prescribed  for  such  distribution. 

As  shown  in  the  decision  or  order  of  the  Secretary, 
Holly's  effective  inventory  was  233,255  tons  (Cons.  App. 
244)  or  4,359,900  bags;  and  its  conditional  allotment 
was  231,720  tons  (Cons.  App.  243)  or  4,331,215  bags. 
Inasmuch  as  its  effective  inventory  was  in  excess  of  its 
conditional  allotment,  the  final  allotment  made  to  Holly 
by  the  Secretary’s  order  was  the  same  as  Holly’s  con¬ 
ditional  allotment. 

Section  821.53  of  the  Decision  or  Order  (Cons.  App. 
249-250),  provided,  however,  that  any  increase  or  de¬ 
crease  in  the  quota  for  the  area  would  be  prorated 
among  processors  on  the  basis  of  the  formula  described 
above.  Thus,  if  the  quota  for  the  Domestic  Beet  Sugar 
Area  should  be  (as  it  subsequently  was)  increased  so  as 
to  establish  a  conditional  allotment  for  Holly  which 
exceeded  the  amount  of  its  effective  inventory,  Holly’s 
marketing  allotment  would  nevertheless  be  limited  to  the 
amount  of  its  effective  inventory  as  long  as  the  quota 
for  the  area  was  less  than  the  total  effective  inventories 
of  all  sugar  beet  processors. 

On  July  24,  1941,  there  was  filed  the  Statement  of 
Facts  and  Grounds  for  Decision  of  the  Secretary  of 
Agriculture  alloting  the  1941  sugar  quota  for  the  Domestic- 
Beet  Sugar  Area  ( Cons.  App.  252-257 ) . 

Holly  does  not  appeal  from  the  conditional  allotment 
of  4,331,215  bags  made  to  it  by  the  Secretary’s  Decision 
or  Order  even  though  this  represented  only  lJf.5S%  of  the 
Domestic  Beet  Sugar  Quota.  Had  Holly’s  own  formula 
been  adopted,  Holly's  share  would  have  been  15.29%,  or 
4,429,515  bags.  Holly’s  percentage  of  the  industry’s 
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marketings  for  the  four-year  average.  1936-1939  inclu¬ 
sive,  is  15.7 J/%.  Even  if  the  year  1940  were  included, 
Holly's  five-year  marketing  average  would  be  15.23% 
(Cons.  App.  207). 

Holly,  however,  is  aggrieved  by  the  Secretary’s  adop¬ 
tion  of  a  formula  based  upon  a  consideration  of  effective 
inventories.  Subsequent  orders  of  the  Secretary  allocat¬ 
ing  the  various  increases  in  the  Quota  of  the  Domestic 
Beet  Sugar  Area  indicate  plainly  how  Holly's  interests 
have  been  adversely  affected.  By  order  dated  July  8,  1941 
(6  Fed.  Reg.  3345),  Holly  was  given  only  2.42%  of 
the  increase  of  the  Domestic  Beet  Sugar  Quota  therein 
allotted.  By  such  order  Holly’s  marketing  position  for 
1941  was  reduced  from  14.58%  to  14.11%.  By  order 
dated  August  16,  1941  (6  Fed.  Reg.  4131),  Holly  re¬ 
ceived  only  1.56%  of  the  increase  in  the  Quota  allotted 
by  such  order.  Holly’s  marketing  position  further  drop¬ 
ped  to  13.29%.  Although  Holly  received  14.58%  of  the 
increase  allotted  by  the  order  dated  August  29,  1941 
(6  Fed.  Reg.  4507),  Holly’s  marketing  position  remained 
at  the  low  percentage  of  13.39%. 


The  Statutes  Involved. 

The  relevant  statute  involved  reads  as  follows: 

“Sec.  205(a).  Whenever  the  Secretary  finds  that 
the  allotment  of  any  quota,  or  proration  thereof, 
established  for  any  area  pursuant  to  the  provisions  of 
this  Act,  is  necessary  to  assure  an  orderly  and  ade¬ 
quate  flow  of  sugar  or  liquid  sugar  in  the  channels  of 
interstate  or  foreign  commerce,  or  to  prevent  disorder¬ 
ly  marketing  or  importation  of  sugar  or  liquid  sugar, 
or  to  maintain  a  continuous  and  stable  supply  of 
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sugar  or  liquid  sugar,  or  to  afford  all  interested  per¬ 
sons  an  equitable  opportunity  to  market  sugar  or 
liquid  sugar  within  any  area’s  quota,  after  such  hear¬ 
ing  and  upon  such  notice  as  he  may  by  regulations 
prescribe,  he  shall  make  allotments  of  such  quota  or 
proration  thereof  by  allotting  to  persons  who  market 
or  import  sugar  or  liquid  sugar,  for  such  periods  as  he 
may  designate,  the  quantities  of  sugar  or  liquid  sugar 
which  each  person  may  market  in  continental  United 
States,  the  Territory  of  Hawaii,  or  Puerto  Rico,  or 
may  import  or  bring  into  continental  United  States, 
for  consumption  therein.  Allotments  shall  be  made  in 
such  manner  and  in  such  amounts  as  to  provide  a  fair, 
efficient,  and  equitable  distribution  of  such  quota  or 
proration  thereof,  by  taking  into  consideration  the 
processings  of  sugar  or  liquid  sugar  from  sugar 
beets  or  sugarcane  to  which  proportionate  shares,  de¬ 
termined  pursuant  to  the  provisions  of  subsection 
(b)  of  section  302,  pertained;  the  past  marketings 
or  importations  of  each  such  person;  or  the  ability 
of  such  person  to  market  or  import  that  portion  of 
such  quota  or  proration  thereof  allotted  to  him.  The 
Secretary  may  also,  upon  such  hearing  and  notice 
as  he  may  by  regulations  prescribe,  revise  or  amend 
any  such  allotment  upon  the  same  basis  as  the  initial 
allotment  was  made.” 

Inasmuch  as  the  Secretary’s  decision  places  reliance 
upon  §302,  it  is  set  forth  in  its  entirety  in  Exhibit  A 
to  this  brief. 
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Statement  of  Points. 

The  Secretary’s  Order  of  May  9,  1941,  in  so  far  as  it 
embraces  a  formula  using  effective  inventories  as  a  stand¬ 
ard  in  making  marketing  allotments,  should  be  reversed 
for  the  reason  that  the  Secretary  is  without  authority  to 
use  inventories,  effective  or  otherwise,  as  a  factor. 

Summary  of  Argument. 

The  only  authority  for  making  marketing  allotments  is 
found  in  §205 (a)  of  the  Sugar  Act  of  1937,  as  amend¬ 
ed.  In  plain,  unambiguous  language  three  factors,  and 
only  three,  can  be  considered  by  the  Secretary  of  Agri¬ 
culture  to  determine  marketing  allotments:  (1)  Process¬ 
ings  from  sugar  beets  to  which  proportionate  shares  per¬ 
tained;  (2)  past  marketings;  or  (3)  the  ability  of  the 
processor  to  market  the  quota  allotted  to  him.  These 
standards  are  mandatory  and  exclude  the  use  of  anv  other. 
This  Court,  in  Gay  Union  Corp.  v.  Wallace,  et  al.,  71  App. 
D.  C.  3S2,  112  Fed.  (2d)  192  (1940),  has  considered  the 
meaning  of  the  very  language  of  §205 (a)  of  the  Sugar 
Act  of  1937  herein  involved  and  concluded  that  the 
Secretary  was  authorized  to  consider  the  three  factors 
specifically  mentioned,  namely,  processings,  past  market¬ 
ings  or  ability  to  market. 

There  is  no  authority  for  a  consideration  of  a  standard 
such  as  effective  inventories.  Had  the  Congress  intended 
inventories  to  be  considered  as  a  standard  it  would  have 
so  specified.  Instead,  Congress  expressly  wrote  into  the 
original  law  that  the  determination  of  marketing  quotas 
should  be  based,  in  part  at  least,  upon  what  each  com¬ 
pany  had  in  the  past  marketed,  and  not  in  whole  or  in 
part  upon  what  companies  had  in  the  past  not  marketed. 
If  the  Secretary  in  1939  had  erroneously  construed  the 
original  law  by  failure  to  heed  the  inventory  arguments 
pressed  upon  him  then,  Congress  at  the  time  of  amend- 
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ment  in  1940  could  have  written  in  inventories  as  a  factor ; 
but  Congress  did  not  do  so.  Furthermore,  the  use  of 
effective  inventories  as  a  factor  would  encourage  the 
accumulation  of  inventories.  This  in  turn  would  lead 
to  chaotic  markets  and  disorderly  marketing  practices — 
the  very  conditions  the  marketing  allotment  provisions 
were  intended  to  correct,  not  aggravate. 

In  his  attempt  to  justify  his  use  of  effective  inven¬ 
tories,  the  Secretary  seeks  to  invoke  §302  of  the  Act. 
§302,  however,  does  not  authorize  the  use  of  effective 
inventories  in  making  marketing  allotments.  Indeed,  that 
Section  does  not  concern  itself  with  marketing  allotments 
at  all.  It  deals  solely  with  payments  to  growers  of  sugar 
beets  and  the  determination  of  proportionate  shares  for 
growers.  This  Court  specifically  stated  in  Gay  Union 
Corp.  v.  Wallace,  et  al.,  71  App.  D.  C.  382,  112  Fed.  (2d) 
192  (1940),  in  regard  to  relationship  of  §205 (a)  with 
the  provisions  under  Title  III,  including  §302,  ‘‘The 
only  relevancy  of  this  provision  is  that  processings 
of  sugar  from  these  proportionate  shares  constitute  one 
of  the  three  f actons  that  may  be  considered  in  allotting 
the  marketing  quota  for  manufactured  sugar”. 

ARGUMENT. 

The  sole  authority  of  the  Secretary  of  Agriculture  to 
make  marketing  allotments  is  found  in  §205 (a)  of  the 
Act.  The  standards  therein  set  forth  are  specific  and 
exclude  the  use  of  any  other. 

As  stated  in  Botany  Worsted  Mills  v.  U.  S .,  278  U.  S. 
282,  2S9,  73  L.  ed.  379  (1929) : 

“When  a  statute  limits  a  thing  to  be  done  in  a  particu¬ 
lar  mode,  it  includes  the  negative  of  any  other  mode. 
Raleigh,  etc.  R.  R.  Co.  v.  Reid,  13  Wall.  269,  270, 
note,  20  L.  ed.  570;  Scott  v.  Ford,  52  Or.  288,  296,  97 
Pac.  99.” 
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See  also  Coombe  v.  U.  S.  ex  Rcl.  Selis,  55  App.  D.  C. 
190,  191;  3  Fed.  (2d)  714,  715  (1925) ;  Anderson  v.  P.  W. 
Madsen  Inv.  Co.,  72  Fed.  (2d)  76S,  770  (1934). 

In  prescribing  that  marketing  allotments  shall  be  made 
so  as  to  provide  a  "fair,  efficient  and  equitable  dis¬ 
tribution”  of  the  area  quota,  the  language  clearly  and  un¬ 
mistakably  provides  that  the  Secretary  must  take  into 
consideration  (1)  processings  of  sugar  beets  to  which 
proportionate  shares  pertained,  (2)  past  marketings,  or 
(3)  ability  to  market  any  allotment  made.  The  express 
language  makes  plain  that  Congress  meant  that  these 
factors  only  should  be  so  considered  to  provide  a  fair, 
efficient  and  equitable  distribution  of  the  Domestic  Beet 
Sugar  Quota  among  beet  sugar  processors.  The  Congress 
did  not  authorize  the  Secretary  to  make  even  a  fair,  effi¬ 
cient  and  equitable  distribution  of  an  area  quota  by  use  of 
any  standards  that  might  appeal  to  him.  In  providing 
that  the  ‘‘distribution”  of  the  area  quota  shall  be  made  by 
taking  into  consideration  (1)  processings  of  sugar  for  pro¬ 
portionate  shares  of  sugar  beets,  (2)  past  marketings,  or 
(3)  ability  to  market  any  allotment  made,  the  Congress 
specifically  limited  him  to  the  use  of  those  three  factors. 

'This  Court  has  construed  §205 (a)  in  the  case  of  Gay 
Union  Corporation  v.  Wallace ,  71  App.  D.  C.  382,  386,  112 
Fed.  (2d)  192,  196  (1940),  Mr.  Justice  Vinson  in  the 
majority  opinion  saying: 

“Under  §205 (a)  of  the  Act,  the  Secretary  is  di- 
i  rected  in  a  variety  of  circumstances  to  make  allot- 
i  ments  of  the  sugar  quota  for  the  United  States, 
Hawaii,  or  Puerto  Rico  ‘to  persons  who  market’ 

'  sugar  so  as  to  provide  a  ‘fair,  efficient,  and  equitable 
distribution  of  such  quota  *  *  *  by  taking  into  con¬ 
sideration  (1)  the  processings  of  sugar  *  *  *  from 
i  *  *  *  sugarcane  to  which  proportionate  shares  *  *  * 
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pertained;  (2)  the  past  marketings  *  *  *;  or  (3)  the 
ability  *  *  *  to  market  *  *  #  \  Consideration  of  this 
last  standard  would  tend  to  insure  allotments  to 
such  new  and  long  idle  mills  as  could  establish  to 
the  satisfaction  of  the  Secretary  that  they  possessed 
actual  ‘ability  to  market’.  The  appellants  contend 
that  it  must  be  so  considered.  This  third  standard, 
ability  to  market,  is  preceded,  however,  by  the  word 
‘or’.  Since  each  of  the  three  factors  is  complete  in 
itself,  ‘or’  merits  its  normal  disjunctive  meaning, 
i.e.,  introductive  of  an  alternative  standard.  Thus, 
the  third  standard,  ability  to  market,  is  an  alternative 
to  be  invoked  at  the  Secretary’s  discretion  in  se¬ 
curing  that  fair,  efficient,  and  equitable  distribution 
of  the  quota  commanded  of  him  by  Congress.  Certain 
other  aspects  of  the  Act  make  it  clear  beyond  doubt 
that  this  language  must  be  so  interpreted.” 

The  Court  concluded  (p.  388)  : 

“We  conclude  that  under  §205 (a)  the  Secretary, 
in  making  allotments  to  provide  a  ‘fair,  efficient, 
and  equitable  distribution'  of  the  quota,  is  author¬ 
ized  to  consider  ‘[1]  the  processings  of  sugar  *  *  * 
from  *  *  *  sugarcane  to  which  proportionate  shares 
*  *  *  pertained;  [2]  the  past  marketings  *  *  *;  or* 
[3]  the  ability  *  *  *  to  market  *  *  *7’ 

The  Court  further  said,  in  footnote  IS  to  its  opinion 
(p.  3SS) 

“The  objectives  of  the  Act  are  clearly  expressed.  In 
furtherance  thereof  allotments  are  to  be  made  afford¬ 
ing  in  all  instances  a  ‘fair,  efficient  and  equitable 


•  Italics  not  ours. 


20 


i  distribution’  of  the  quota.  Alternative  standards  for 
the  Secretary's  consideration  in  meeting  that  general 
standard  are  definitely  set  out.” 

Mr.  Chief  Justice  Groner  dissenting  in  part,  agreed 
with  the  majority  opinion’s  construction  of  the  Act  as 
having  three  standards.  He  disagreed  with  the  majority 
of  the  Court  because  ( p.  390 )  : 

“The  opinion  approves  the  action  of  the  Secretary 
in  adopting  only  two  of  the  three  standards  estab¬ 
lished  by  the  Act  and  in  excluding  from  considera¬ 
tion  the  third,  namely,  present  ability  to  market.” 

Throughout  the  majority  and  dissenting  opinions  refer¬ 
ence  was  made  time  and  time  again  to  the  only  standards 
provided  by  the  Act  as  three  only,  to- wit,  past  processings, 
past  marketings  or  ability  to  market  the  quota  so  al¬ 
lotted. 

There  is  no  authorization,  express  or  implied,  in 
§205 (a)  permitting  the  Secretary  to  consider  inven¬ 
tories,  effective  or  otherwise,  in  making  his  decision 
regarding  marketing  allotments.  Had  Congress  intended 
that  inventories  should  be  a  factor,  the  Act  would  have 
so  provided  originally:  or  certainly  would  have  been 
amended  at  the  time  of  the  other  amendments  in  1940 
in  order  to  give  a  mandate  to  the  Secretary. 

It  is  well  established  that  reenactment  of  a  statutory 
provision  without  change  is  a  legislative  approval  of  the 
construction  of  the  statute  given  by  administrative  offi¬ 
cials.  As  this  Court  stated  in  Helveriny  v.  Gulf,  M.  d- 
N.  R.  Co.,  63  App.  D.  C.  244,  246,  71  Fed.  (2d)  953 
(1934),  afFd  293  U.  S.  295,  79  L.  ed.  372: 


21 


“The  reenactment  of  a  statutory  provision  with¬ 
out  material  change  must  be  deemed  to  constitute 
legislative  approval  of  the  administrative  construc¬ 
tion.” 

See  also  Nagle  v.  Loi  Uoa,  275  U.  S.  475,  72  L.  ed.  581 
(1928).  This  rule  of  statutory  construction  is  all  the 
more  applicable  where  a  statute,  as  the  one  here  in¬ 
volved.  has  been  given  not  only  administrative  but  also 
judicial  interpretation  in  accordance  with  its  plain  terms. 

Elsewhere  in  the  Act,  when  Congress  intended  the 
Secretary  to  consider  inventories  in  reaching  a  decision, 
Congress  set  forth  its  intention  in  express  terms,  for  ex¬ 
ample,  see  §201,  §204 (a),  §301  (c)  and  §302(a)  of  the 
Act.  Significant  is  the  omission  in  §205 (a)  of  any  direc¬ 
tion  to  the  Secretary  to  consider  inventories  in  determin¬ 
ing  marketing  allotments. 

Where  a  word  or  words  are  mentioned  in  one  section 
of  a  legislative  enactment  and  not  in  another  a  clear 
intent  of  the  legislative  body  to  omit  is  shown.  This  is 
a  familiar  and  established  principle  of  construction  based 
upon  the  obvious  intention  of  the  law  makers.  United 
States  v.  Goldenburg,  168  U.  S.  95,  102,  42  L.  ed.  394 
(1897).  It  necessarily  follows  that  Congress  never  in¬ 
tended  inventories  to  be  used  in  any  way  in  determining 
a  formula  for  marketing  allotments. 

The  use  of  effective  inventories  is  therefore  precluded  by 
the  Act  itself.  They  cannot,  and  should  not,  be  used  in 
whole  or  in  part  as  a  standard  for  marketing  allotments. 
By  their  use,  the  Secretary  has  attempted  to  alter,  change 
or  modify  the  plain  language  of  the  statute  and.  there¬ 
fore,  has  exceeded  the  authority  vested  in  him. 

No  rule  of  construction  is  more  fundamental  than  that 
a  statute  must  be  applied  as  written. 
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As  this  Court  said  in  I)e  Ruiz  v.  De  Ruiz,  06  App.  D. 
C.  370,  371-372,  SS  Fed.  (2d)  752,  753-754  (1936)  : 

•‘While  it  is  the  duty  of  the  courts  in  interpreting 
legislation  to  ascertain,  if  possible,  the  intent  of  the 
Legislature,  we  must  not  overlook  the  general  rule 
of  statutory  construction  that  such  intent  is  to  be 
found  in  the  language  employed.  United  States  v. 
Goldenberg,  168  U.  S.  95,  103,  18  18.  Ct.  3,  42  L.  Ed. 
394.  When  the  words  used  are  plain,  they  give  mean¬ 
ing  to  the  act.  and  it  is  neither  the  duty  nor  the 
privilege  of  the  courts  to  enter  speculative  lields  in 

i  search  of  a  different  meaning.  Caminetti  v.  United 
States ,  242  U.  S.  470,  490,  37  18.  Ct.  192,  61  L.  ed. 
442,  L.  R.  A.  1917F,  502,  Ann.  Cas.  1917B,  116S.” 

So,  too,  must  an  executive  official  or  administrative 
board  acting  by  virtue  of  a  statute  adhere  to  the  terms 
defined  by  the  Congress. 

Waite  v.  Macy,  246  U.  S.  606,  610,  52  L.  ed.  895 
(1918); 

U.  S.  v.  United  Verde  Copper  Co.,  196  U.  S. 
207,  210,  49  L.  ed.  449  (1905) ; 

Manhattan  General  Equipment  Company  v. 
Comm,  of  Int.  Rev.,  297  U.  S.  129,  134,  80 
L.  ed.  528  (1936). 

The  jurisdiction  of  an  administrative  officer  or  board 
is  patently  restricted  to  the  grant  of  the  statute.  In  the 
instant  case  the  Secretary  of  Agriculture  exceeded  the 
grant  and  acted  beyond  his  jurisdiction  in  considering 
inventories  in  order  to  arrive  at  the  1941  Beet  Sugar 
Allotments. 

No  argument  of  changed  conditions  or  expediency  can 
prevail  to  give  validity  to  use  of  a  standard  such  as 
effective  inventories,  which  was  not  expressly  included 
in  the  authoritv  granted  to  the  Secretary*. 

i  c  * 
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In  Merritt  v.  Welsh,  104  U.  S.  694,  73  L.  ed.  896,  899 
(1SS1),  the  Supreme  Court  overruled  the  contention  of 
the  Secretary  of  Treasury  that  a  change  in  circumstances 
made  it  expedient  and  necessary  to  depart  from  standards 
specifically  set  forth  in  a  statute  fixing  duties  upon  sugar 
on  the  basis  of  color  and  to  use  instead  another  standard 
involving  a  chemical  test.  The  Court  there  stated  (pp. 
702-703) : 

“This  reasoning  would  be  very  good  if  the  law  pre¬ 
scribing  the  standard  were  not  explicit  in  its  terms. 
Whatever  may  have  been  in  the  minds  of  individual 
members  of  Congress,  the  legislative  intent  is  to  be 
sought,  first,  from  the  words  they  have  used.  If  these 
are  clear,  we  need  go  no  further;  if  they  are  obscure 
or  ambiguous,  then  the  intent  may  have  to  be  sought 
out  by  reference  to  the  context,  to  previous  or  con¬ 
current  enactments,  to  the  history  of  the  art  or  trade, 
to  general  history,  to  anything  that  will  throw  light 
on  the  meaning  of  the  obscure  or  ambiguous  terms 
used.  But  there  is  no  obscurity  or  ambiguity  here. 
Two  tests  for  fixing  the  dutiable  grade  of  sugars  were 
open  to  the  legislative  choice:  that  of  color  and  that 
of  constitution  or  chemical  quality.  Congress  chose 
the  former.  It  is  not  strange  that  it  did  so:  the  color 
test  had  long  been  used  and  was  well  calculated  to 
designate  quality  in  the  old  sugars,  manufactured  in 
the  old  way.  But  in  making  its  election,  Congress 
did  not  leave  any  room  for  doubt  as  to  its  meaning. 
It  used  apt  terms  to  express  it;  terms  free  from  all 
ambiguity  and  obscurity.  If  the  test  adopted  fails 
to  effect  the  desired  object,  the  inconvenience  or  loss 
to  the  treasury  need  only  be  temporary;  it  can  be 
changed  at  any  moment.  And  it  is  better  to  submit  to 
a  temporary  inconvenience  than  to  set  the  laws  all 
afloat  by  laying  down  a  canon  of  construction  which 
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leaves  the  plain  words  and  seeks  to  spell  out  or  guess 
at  the  supposed  intent  of  the  Legislature,  contrary  or 
supplementary  to  that  which  is  clearly  embodied  in 
the  words  it  has  used.” 

In  the  instant  case,  the  use  of  effective  inventories 
does  not  constitute  merely  an  usurpation  of  authority 
not  granted.  It  conflicts  with  the  only  standards  which 
the  Secretary  is  directed  to  consider  in  the  determination 
of  marketing  allotments.  It  nullities  the  purpose  and  func¬ 
tion  of  marketing  allotments.  The  adoption  of  effective 
inventories  as  a  standard  would  permit  a  processor  to 
build  up  his  marketing  allotment  in  one  year  by  refrain¬ 
ing  from  marketing  in  the  prior  year.  A  premium  would 
be  placed  upon  inefficient  and  disorderly  marketing  to  the 
prejudice  of  a  person  who  was  diligent  in  marketing  his 
sugar  in  accordance  with  his  marketing  allotment  of  the 
previous  year.  Encouragement  would  be  given  to  specu¬ 
lators;  and  processors  with  regular  programs  of  even  and 
orderly  marketings  would  be  penalized.  If  the  use  of 
effective  inventories  be  sanctioned,  it  will  mean  that  the 
larger  the  inventory  of  a  processor  on  January  1,  each 
year,  the  better  his  prospects  for  a  larger  marketing 
allotment  for  the  year.  It  will  follow  that  inventories 
will  be  intentionally  built  up  for  such  purpose.  The  ac¬ 
cumulation  of  inventories  necessarily  leads  to  chaotic- 
markets  and  disorderly  marketing  practices  to  the  detri¬ 
ment  of  growers,  consumers  and  processors.  The  very 
purpose  of  the  Sugar  Act  was  to  prevent  such  conditions. 
Certainly  the  intention  of  §205 (a)  that  marketing  allot¬ 
ments  should  provide  a  fair,  efficient  and  equitable  dis¬ 
tribution  of  the  quota  would  thus  be  defeated. 

The  Secretary  in  his  Decision  or  Order  (Cons.  App.  238- 
248)  and  in  his  Statement  of  Facts  and  Grounds  for 
Decision  (Cons.  App.  252-257)  resorts  to  special  plead- 
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ing  for  exercise  of  a  discretion  denied  him  bv  the  Act. 
He  points  to  excessive  inventory  positions  as  of  January 
1,  1941  (Cons.  App.  236,  239-240,  246,  252);  he  ob¬ 
serves  that  some  processors  would  carry  into  the  calendar 
year  1942  sugar  produced  from  the  1940  crop  of  sugar 
beets  (Cons.  App.  239,  255-256)  ;  and  he  speaks  of 
adjusting  inventories  in  the  direction  of  normal  (Cons. 
App.  239,  248,  253).  He  hinges  his  theory  not  on  the 
provision  authorizing  the  making  of  marketing  allotments 
for  processors,  to- wit,  §205 (a),  but  upon  provisions  deal¬ 
ing  with  the  making  of  benefit  payment  to  growers  of 
sugar  beets,  viz.  §302 — a  provision  which  together  with 
the  other  provisions  of  Title  III  only  last  year  this  Court 
stated  had  no  relevancy  to  the  determination  of  marketing 
allotments.  Because  §205 (a)  prescribes  as  one  of  the 
three  factors  to  be  considered  not  all  processings  but  only 
processings  from  proportionate  shares  determined  pur¬ 
suant  to  §302 (b),  it  is  necessary  of  course  to  look  to 
§302 (b)  to  ascertain  what  kind  of  processings •  may  be 
considered  as  a  factor.  §302 (b)  does  not  create  a  new 
factor.  It  merely  shows  what  the  limitation  is  on  the 
use  of  processing  as  a  standard.  There  is  no  mention  of 
“a  normal  carryover"  inventory  in  §302 (b). 

§§301  (c)  and  302(a)  are  the  sections  which  contain  the 
expression  “a  normal  carryover  inventory."  These  are 
provisions  which  by  their  very  terms  relate  to  sugar  beet 
growers,  to  the  production  and  supply  of  raw  materials, 
and  to  the  control  of  raw  material  sources.  The  Sugar 
Act  contemplates  the  creation  or  maintenance  of  a  nor¬ 
mal  carryover  inventory  by  controls  exercised  over  plant¬ 
ings  of  sugar  beets  through  acreage  allotments.  If  in  any 
year  the  Secretary  is  of  the  opinion  that  sugar  supplies 
are  excessive  and  adjustments  of  inventories  should  be 
made  in  the  direction  of  normal,  the  Act  explicitly  gives 
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him  authority  in  §302  to  control  the  basic  supply  of  sugar 
beets  through  acreage  reduction. 

The  Congress,  however,  deliberately  withheld  from  him 
authority  to  adjust  inventories  “in  the  direction  of  nor¬ 
mal”  or  “to  provide  for  a  normal  carryover  inventory” 
by  means  of  marketing  allotments. 

CONCLUSION. 

The  question  whether  or  not  the  Secretary  of  Agricul¬ 
ture  is  permitted  to  use  as  a  standard  in  determining 
marketing  allotments  the  factor  of  effective  inventories 
is  of  vital  importance  to  Holly  because  if  such  use  is 
permissive  Holly  will  necessarily  have  to  drastically 
change  its  marketing  policies  for  the  future. 

For  the  reasons  set  forth  in  this  brief  Holly  urges  this 
Court  to  construe  the  Act,  as  it  reads,  and  eliminate  once 
and  for  all  any  possible  consideration  of  effective  inven¬ 
tories  as  a  standard  by  the  Secretary  in  making  market¬ 
ing  allotments. 

The  Order  or  Decision  of  the  Secretary  in  so  far  as 
it  embraces  the  formula  of  which  effective  inventories 
is  a  factor  should  be  reversed  and  set  aside. 

Dated,  Sept.  9,  1941. 

Respectfully  submitted, 

Covington,  Burling,  Rublee,  Acheson  &  Shore, 
Union  Trust  Building,  Washington,  D.  C., 
Attorneys  for  Appellant, 

Holly  Sugar  Corporation. 

Edwin  Foster  Blair, 

20  Exchange  Place, 

New  York,  N.  Y.,  • 

Of  Counsel . 
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Exhibit  A. 

Section  302  of  the  Sugar  Act  of  li)37,  as  Amended 

“Sec.  302.  (a)  The  amount  of  sugar  or  liquid  sugar 
with  respect  to  which  payment  may  be  made  shall 
be  the  amount  of  sugar  or  liquid  sugar  commercially 
recoverable,  as  determined  by  the  Secretary,  from 
the  sugar  beets  or  sugarcane  grown  on  the  farm  and 
marketed  (or  processed  by  the  producer)  not  in  ex¬ 
cess  of  the  proportionate  share  for  the  farm,  as  de¬ 
termined  by  the  Secretary,  of  the  quantity  of  sugar- 
beets  or  sugarcane  for  the  extraction  of  sugar  or 
liquid  sugar  required  to  be  processed  to  enable  the 
producing  area  in  which  the  crop  of  sugar  beets  or 
sugarcane  is  grown  to  meet  the  quota  (and  provide 
a  normal  carryover  inventory)  estimated  by  the  Secre- 
tarv  for  such  area  for  the  calendar  vear  during  which 
the  larger  part  of  the  sugar  or  liquid  sugar  from 
such  crop  normally  would  be  marketed. 

(b)  In  determining  the  proportionate  shares  with 
respect  to  a  farm,  the  Secretary  may  take  into 
consideration  the  past  production  on  the  farm  of 
sugar  beets  and  sugarcane  marketed  (or  processed) 
for  the  extraction  of  sugar  or  liquid  sugar  and  the 
ability  to  produce  such  sugar  beets  or  sugarcane,  and 
the  Secretary  shall,  insofar  as  practicable,  protect 
the  interests  of  new  producers  and  small  producers 
and  the  interests  of  producers  who  are  cash  tenants, 
share-tenants,  adherent  planters,  or  share-croppers. 

(c)  Payments  shall  be  effective  with  respect  to 
sugar  or  liquid  sugar  commercially  recoverable  from 
sugar  beets  and  sugarcane  grown  on  a  farm  and 
which  shall  have  been  marketed  (or  processed  by  the 
producer)  on  and  after  July  1,  1937.” 
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Claude  R.  Wickard,  Secretary  of  Agriculture,  appellee 
and  the  Great  Western  Sugar  Company,  Los  Alamitos 
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Company,  and  Michigan  Sugar  Company,  interveners. 
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CONSOLIDATED  BRIEF  FOR  APPELLEE 


STATEMENT  OF  CASE 
I.  Introductory  statement 

The  appeals  in  these  cases  are  from  the  decision  of  the  Sec¬ 
retary  of  Agriculture  of  May  9,  1941,  under  which  marketing 
allotments  of  the  1941  Sugar  Quota  for  the  Domestic  Beet 
Sugar  Area  were  made  to  processors  of  sugar  from  sugar  beets. 
The  decision  of  the  Secretary  was  published  in  the  Federal 
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Register  of  May  10,  1941,  Vol.  6,  No.  92.  pp.  2363-2365,  and 
appears  in  the  Consolidated  Appendix  on  pages  235-250.1 

The  quota  for  the  area  and  the  marketing  allotments  of 
the  quota  were  made  pursuant  to  the  provisions  of  Title  II 
*  of  the  Sugar  Act  of  1937  (c.  S98,  50  Stat.  903,  U.  S.  C.,  Title 
7,  Sec.  1100  et  seq.),  as  amended  by  the  Act  of  June  25,  1940, 
c.  423,  54  Stat.  571,  Act  of  October  10,  1940,  c.  S39,  54  Stat. 
1092,  and  the  Act  of  October  15,  1940,  c.  837,  54  Stat.  1178. 

The  quota  for  the  area  was  established  under  section  202 
of  the  act  and  the  decision  of  the  Secretary,  allotting  the 
quota  amongst  processors,  was  made  pursuant  to  section  205 
(a)  of  the  act.  The  appeals  herein  were  taken  pursuant  to 
section  205  (b-c)  of  the  act  (Cons.  App.  260-266). 

In  conformity  w’ith  the  provisions  of  section  205  (c)  of 
the  act,  the  appellee  has  filed  herein  (1)  a  certified  transcript 
of  the  proceedings  upon  the  hearing  conducted  by  him  for 
the  purpose  of  making  the  marketing  allotments  (Cons.  App. 
2-234);  (2)  a  certified  copy  of  the  decision  making  the  allot¬ 
ments  (Cons.  App.  235-250);  (3)  a  statement  of  the  facts 
and  grounds  for  his  decision  (Cons.  App.  251-257);  and  (4) 
a  list  of  all  interested  persons  to  whom  he  mailed  a  copy  of  the 
notices  of  appeals  (Cons.  App.  258-259). 

The  following  allottees  in  the  decision  aforesaid  of  the 
appellee,  acting  pursuant  to  section  205  (d)  of  the  act,  have 
intervened  in  each  of  the  appeals  upon  the  ground  that  any 
reversal  or  modification  of  the  decision  aforesaid  of  the  appel¬ 
lee  would  adversely  affect  them:  The  Great  Western  Sugar 
Company  (Cons.  App.  266-272),  Los  Alamitos  Sugar  Com¬ 
pany  (Cons.  App.  272-292),  The  Amalgamated  Sugar  Com¬ 
pany  (Cons.  App.  292-302),  Utah-Idaho  Sugar  Company 
(Cons.  App.  302-313),  American  Crystal  Sugar  Company 
(Cons.  App.  313-320),  and  Michigan  Sugar  Company  (Cons. 
App.  320-327). 

'The  Consolidated  Appendix  to  briefs,  printed  pursuant  to  stipulation 
of  the  parties,  is  equivalent  to  the  printed  record  and  is  referred  to  as 
“Cons.  App.’’  throughout  this  brief.  Citations  of  Federal  Register  are  to 
bound  volumes  when  cited  as,  for  example,  “6  Fed.  Reg.  2363’’  and  to 
daily  editions  when  cited  as,  for  example,  “Fed.  Reg.  Vol.  6,  No.  92, 
p.  2363.’’ 
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The  decision  of  the  appellee,  from  which  these  appeals  were 
taken,  was  rescinded  by  the  Secretary  on  September  20,  1941.2 

The  quota  for  the  area  has  been  increased  four  times  since 
the  decision  of  the  appellee.  In  respect  to  each  increase,  ex¬ 
cept  the  last,  the  appellee  has  issued  a  supplement  to  his  de¬ 
cision,  allotting  the  increase  among  processors.3  The  fourth 
of  such  increases  was  not  allotted  because  of  the  aforesaid 
rescission  of  the  decision  of  the  appellee. 

The  appellants  herein  have  filed  separate  appeals  from  the 
supplement  of  July  8, 1941  (Fed.  Reg.  Vol.  6,  No.  133,  p.  3345), 
under  which  the  first  of  such  increases  in  the  quota  for  the 
area  was  allotted  by  the  appellee  to  processors.  These  ap¬ 
peals  are  known  as  No.  7982  and  7983,  respectively.  The 
Great  Western  Sugar  Company  has  intervened  in  each  of  said 
appeals.  The  appellee  has  filed  a  motion  to  dismiss  each  of 
such  appeals  upon  the  ground  that  the  supplemental  order  of 
the  appellee  is  not  appealable. 

II.  Question 

The  only  question  presented  in  this  case  is  whether  the  Sec¬ 
retary  of  Agriculture  is  authorized,  under  Section  205  (a)  of 
the  Sugar  Act  of  1937,  to  consider  effective  inventories  in  the 
making  of  marketing  allotments  of  sugar  amongst  processors. 

III.  Applicable  provisions  of  the  Sugar  Act  of  1937 4 

A.  Generally 

The  applicable  provisions  of  the  act  are  regulative  of  in¬ 
terstate  and  foreign  commerce  in  sugar.  The  act  provides 
for  the  yearly  determination  of  the  sugar-consumption  re¬ 
quirements  of  the  continental  United  States  and  for  the  pro- 

1  See  p.  23  of  this  brief. 

*  See  pp.  19-21  of  this  brief. 

4  Act  of  Septeml>er  1,  1937,  e.  598.  50  Stat.  903:  V.  S.  C„  Title  7,  Sec. 
1100  et  scq.  The  act  was  amended  by  Public,  Xo.  6GO,  76th  Congress, 
approved  June  25,  1940,  c.  423,  54  Stat.  571,  Public  Resolution  Xo.  104, 
76th  Congress,  approved  October  10,  1940,  c.  839,  54  Stat.  1092,  and  Public 
Xo.  860,  76th  Congress,  approved  October  15,  1940,  c.  837,  54  Stat.  1178; 
and  the  portions  relating  exclusively  to  internal  revenue  were  repealed 
and  reenacted  as  a  part  of  the  Internal  Revenue  Code,  approved  February 
10,  1939  (c.  32,  53  Stat.  Part  1).  Title  IV  (as  amended  by  the  Internal 
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ration  of  the  amount  of  such  requirements  among  the  sev¬ 
eral  areas,  domestic  and  foreign,  which  supply  such  require¬ 
ments.  It  is  provided  also  that,  under  prescribed  conditions, 
the  quota  for  any  particular  area  may  be  distributed  among 
processors  therein  or  importers  therefrom  by  means  of  mar¬ 
keting  or  importation  allotments  (Title  II). 

The  act  contains  definitions  of  many  of  the  terms  used 
therein.  The  sugar  covered  by  the  act  may  be  derived  from 
sugarcane  or  sugar  beets.  In  either  case,  the  sugar  may  be 
raw  sugar  or  direct-consumption  sugar,  depending  upon  the 
stage  of  refinement,  and  the  sugar  may  be  in  either  liquid  or 
crystalline  form  (Sec.  101  (b)-(f)). 

Sugar  is  referred  to  quantitatively  herein  in  terms  of  short 
tons,  raw  value,  as  “raw  value”  is  defined  in  the  act  (Secs. 
101  (h),  210  (a)). 

The  quota  provisions  of  the  act  expire  on  December  31, 
1941,  and  the  operation  of  such  provisions  may  be  suspended 
by  the  President  prior  thereto  (Title  V,  Sec.  513,  as  amended 
by  Public,  No.  860,  approved  October  15,  1940,  c.  837,  54 
Stat.  1178,  and  Sec.  509). 3 

B.  Sugar -consumption  requirements  for  the  continental  United  States 

(Sec.  201  of  the  Act) 

The  sugar-consumption  requirements  are  to  be  determined 
by  the  Secretary  of  Agriculture  for  each  calendar  year,  and  the 
determination  for  any  such  year  is  required  to  be  made  during 
the  month  of  December  in  the  preceding  year.0  The  primary 
basis  to  be  used  in  the  making  of  the  determination  is  the  quan- 

Revenue  Code),  relating  to  ‘'Excise  Taxes  with  Respect  to  Sugar",  is 
not'  applicable  to  this  case.  Title  III,  containing  "Conditional-Payment 
Provisions",  is  applicable  to  this  case  to  the  extent  that  the  Secretary  is 
authorized  to  consider  sugar  processed  from  proportionate  shares,  estab¬ 
lished  pursuant  to  section  302  of  that  title,  as  a  factor  in  the  making  of 
marketing  allotments  for  any  area  supplying  the  sugar  requirements  of 
the  continental  United  States. 

“The  quota  provisions  of  the  act  were  suspended  by  Presidential  proc¬ 
lamation,  issued  September  11,  1939  (Fed.  Reg.  Vol.  4,  No.  176,  p.  3889), 
and  were  reinstated  on  January  1,  1940,  by  a  proclamation  issued  by  the 
President  on  December  26,  1939  (Fed.  Reg.  Vol.  4,  No.  249,  p.  4941). 

'  “  .  .  .  and  at  such  other  times  during  such  calendar  year  as  the  Secre¬ 
tary  may  deem  necessary  to  meet  such  requirements"  (Sec.  201). 
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titv  of  direct-consumption  sugar  distributed  for  consumption 
within  the  continental  United  States  during  the  twelve-month 
period  ending  October  31  prior  to  the  calendar  year  for  which 
the  determination  is  to  be  made.7  Allowances  are  to  be  made 
for  a  deficiency  or  surplus  in  inventories  and  for  changes  in 
consumption.8  Further,  allowances  are  to  be  made  “in  order 
that  the  regulation  of  commerce  provided  by  this  Act  shall 
not  result  in  excessive  prices  to  consumers”  (Sec.  201).° 

C.  The  quota  for  each  area  supplying  the  sugar ‘Consumption  require¬ 
ments  of  the  continental  United  States  (Secs.  202  and  204  of  the  Act) 

The  areas  supplying  sugar  to  meet  the  sugar-consumption 
requirements  of  the  continental  United  States  are  both 
domestic  and  foreign.  Of  such  requirements,  there  may  be 
supplied  by  the  domestic  areas  as  a  whole  55.59  percent  and 
by  the  foreign  areas  as  a  whole  44.41  percent.  The  amounts 
thus  apportioned  are  prorated  among  the  several  domestic 
and  several  foreign  areas  in  accordance  with  prescribed  per¬ 
centages.  The  domestic  areas  consists  of  the  Domestic  Beet- 
Sugar  Area,  the  Mainland  Cane  Sugar  Area,  Hawaii,  Puerto 
Rico,  and  the  Virgin  Islands.  The  Domestic  Beet  Sugar  Area 
receives  41.72  percent  of  the  sugar-consumption  requirements 
which  may  be  supplied  by  the  domestic  areas  as  a  whole. 
The  foreign  areas  consist  of  the  Commonwealth  of  the  Phil¬ 
ippine  Islands,  Cuba,  and  foreign  countries  other  than  Cuba. 


T  Such  distribution  is  to  be  ascertained  from  official  statistics  of  the 
Department  of  Agriculture  (Sec.  201). 

*  The  computation  in  this  respect  is  required  to  be  made  from  “statistics 
published  by  agencies  of  the  Federal  Government,  with  respect  to  inven¬ 
tories  of  sugar,  population,  and  demand  conditions"  (Sec.  201). 

and  in  order  that  the  regulation  of  commerce  provided  by  this 
Act  shall  not  result  in  excessive  prices  to  consumers,  the  Secretary  shall 
make  such  additional  allowances  as  he  may  deem  necessary  in  the  amount 
of  sugar  determined  to  be  needed  to  meet  the  requirements  of  consumers, 
so  that  the  supply  of  sugar  made  available  to  consumers  shall  not  result 
in  average  prices  to  consumers  in  excess  of  those  necessary  to  maintain 
the  domestic  sugar  industry  as  a  whole.  The  amount  of  such  additional 
allowances  shall  not  be  less  than  the  amount  required,  after  allowance  for 
normal  carry-over,  to  give  consumers  in  the  continental  United  States 
a  per  capita  consumption  equal  to  the  average  of  the  two-year  period 
1937-3S"  (Sec.  201,  as  amended  by  Public  Res.  No.  104,  approved  October 
10,  1940,  c.  S39,  54  Stat.  1092). 
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There  are  minimum  quotas  provided  for  certain  areas  which 
are  not  applicable  to  this  case  (Sec.  202). 

Provision  is  made  for  the  proration  among  other  areas  of 
any  deficit  on  the  part  of  any  particular  area  unable  to  fill 
its  quota  (Sec.  204). 

The  quota  established  for  any  domestic  sugar-producing 
area,  with  an  inapplicable  exception,  may  be  filled  only  with 
sugar  produced  from  sugar  beets  or  sugarcane  grown  in  such 
area  (Sec.  211  (c)).10 

D.  Marketing  and  importation  allotments  of  quotas  of  sugar  for  areas 

which  supply  the  sugar-consumption  requirements  of  the  continental 

United  States  (Sec.  205  of  the  Act) 

Quotas  are  established  anually  for  each  area  supplying  the 
sugar-consumption  requirements  of  the  continental  United 
States.11  The  establishment  of  marketing  or  importation  al¬ 
lotments  of  any  quota  among  processors  or  importers  depends 
upon  the  existence  of  prescribed  conditions  as  found  by  the 
Secretary  of  Agriculture.  The  allotment  may  become  neces¬ 
sary  “to  prevent  disorderly  marketing  or  importation  of  sugar 
*  *  *  or  to  afford  all  interested  persons  an  equitable  oppor¬ 
tunity  to  market  sugar  *  *  *  within  any  area’s  quota.”  12 
Thereupon  the  Secretary  “shall  make  *  *  *  to  persons 
who  market  or  import  sugar”  allotments  of  the  quantity  of 

"There  are  prescribed  limitations  upon  the  amount  of  direct -consump¬ 
tion  sugar  which  may  be  used  by  Hawaii. 'Puerto  Rico,  the  Virgin  Islands, 
the;  Commonwealth  of  the  Philippine  Islands,  and  Cuba  in  tilling  their 
respective  quotas  for  the  sugar-consumption  requirements  of  the  continen¬ 
tal  United  States  (Sec.  207,  as  amended  by  Public,  No.  SCO,  approved 
October  13,  1040,  c.  S37,  54  Stat.  1178). 

The  act  provides  for  liquid  sugar  quotas  for  foreign  countries  (Sec. 
208).  These  quotas  are  in  addition  to  those  established  for  such  countries 
under  section  202  of  the  act.  Liquid  sugar,  except  that  imported  from 
foreign  countries  within  the  liquid  sugar  quotas,  is  included  with  other 
sugar  in  establishing  quotas,  prorations,  and  allotments  (Sec.  210  (b) ). 

The  quota  provisions  of  the  act  do  not  apply  to  sugar  in  specified  small 
quantities  and  for  specified  exceptional  purposes  (Sec.  212). 

11  See  pp.  3-6  of  this  brief. 

"Allotments  may  become  necessary  also  “to  assure  an  orderly  and 
adequate  flow  of  sugar  *  *  *  in  the  channels  of  interstate  or  foreign 

commerce  *  *  *  or  to  maintain  a  continuous  and  stable  supply  of  sugar” 
(Sec.  205  (a)). 
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sugar  “which  each  such  person  may  market  in  *  *  *  or 
*  *  *  import  or  bring  into  continental  United  States,  for 
consumption  therein”  (Sec.  205  (a)).13 

The  basis  for  the  determination  of  individual  allotments  is 
that  they  “shall  be  made  in  such  manner  and  in  such  amounts 
as  to  provide  a  fair,  efficient,  and  equitable  distribution  of 
such  quota”.  This  distribution  is  to  be  made  “by  taking 
into  consideration”  (1)  “the  processings  of  sugar  *  *  * 

from  sugar  beets  or  sugarcane  *  *  *  to  which  propor¬ 

tionate  shares  *  *  *  pertained”;14  (2)  “the  past  mar¬ 
keting  or  importations  of  each  such  person”;  “or”  (3)  “the 
ability  of  such  person  to  market  or  import  that  portion  of 
such  quota  *  *  *  allotted  to  him”  (Sec.  205  (a)). 

The  allotments  are  made  only  “after  such  hearing  and  upon 
such  notice  as  he  [the  Secretary]  may  by  regulations  pre¬ 
scribe”.  The  secretary  may  also  “revise  or  amend  any  such 
allotment  upon  the  same  basis  as  the  initial  allotment  was 
made”  (Sec.  205  (a)). 

E.  Farm  proportionate  shares  of  sugar  beets  or  sugarcane  for  processing 
and  payment  with  respect  to  such  shares  (Title  III,  Secs.  301  (c)  and  302 
of  the  Act) 

The  “proportionate  shares”  are  the  farm  shares 13  of  the 
total  quantity  of  sugar  beets  or  sugarcane  required  to  be  proc¬ 
essed  to  enable  any  given  area  to  meet  its  quota  of  the  sugar- 
consumption  requirements  of  the  continental  United  States 
and  to  “provide  a  normal  carryover  inventory”  (Sec.  302). 

These  shares,  determined  in  the  light  of  quota  and  inven¬ 
tory  requirements,  are  to  be  established  by  the  Secretary  under 

’*  The  allotments  may  be  made  for  “such  periods  as  he  [the  Secretary] 
may  designate"  (Sec.  205  (a)). 

u  The  “proportionate  shares"  are  shares  “determined  pursuant  to  the 
provisions  of  subsection  (b)  of  section  302"  of  the  act. 

is  The  “proportionate  shares”  may  be  established  in  terms  of  planted 
acreage,  weight,  or  recoverable  sugar  content  (Sec.  301  (c) ).  For  the  con¬ 
tinental  sugar-producing  areas,  the  farm  shares  have  been  established  in 
terms  of  planted  acreage;  and  for  Puerto  Rico  and  Hawaii,  such  shares 
have  been  established  in  terms  of  recoverable  sugar.  Sec  Note  21.  p.  13 
of  this  brief. 


s 


title  III  of  the  act  containing  “Conditional-Payment  Provi¬ 
sions”.  The  payments  provided  for  under  that  title  are  to  be 
made  to  producers  of  sugar  beets  or  sugarcane  upon  the  ob¬ 
servance  by  them  of  conditions  relating  to  (1)  non-employ¬ 
ment  of  child  labor,  (2)  payment  of  fair  farm  wages,  (3)  good 
farming  practices,  and  (4)  prices  for  sugar  beets  or  sugar¬ 
cane  to  be  paid  by  any  producer  who  is  also  a  processor  of 
such  beets  or  cane  (Sec.  301  (a),  (b),  (d),  (e)). 

There  is  a  further  condition  of  payment  to  the  effect  “That 
there  shall  not  have  been  marketed  (or  processed)  an  amount 
*  *  *  of  sugar  beets  or  sugarcane  grown  on  the  farm  and 

used  for  the  production  of  sugar  *  *  *  to  be  marketed  in, 

or  so  as  to  compete  with  or  otherwise  directly  affect  interstate 
or  foreign  commerce,  in  excess  of  the  proportionate  share  for 
the  farm"  (Sec.  301  (c)). 

The  amount  of  sugar  with  respect  to  which  payment  to  pro¬ 
ducers  may  be  made  is  that  amount  which  is  commercially 
recoverable  from  the  sugar  beets  or  sugarcane  grown  on  the 
farm  and  marketed  (or  processed  by  the  producer)  not  in 
excess  of  the  proportionate  share  for  the  farm  (Sec.  302  (a)). 

In  determining  proportionate  farm  shares,  “the  Secretary 
may  take  into  consideration  the  past  production  on  the  farm 
of  sugar  beets  and  sugarcane  marketed  (or  processed)  for  the 
extraction  of  sugar  *  *  *  and  the  ability  to  produce  such 

sugar  beets  or  sugarcane".  It  is  also  provided  that  the  Secre¬ 
tary  shall,  insofar  as  practicable,  protect  the  interests  of  new 
and  small  producers  and  of  tenants  and  sharecroppers  (Sec. 
302  (b)). 

Special  payments  may  be  made  in  the  event  of  bona  fide 
abandonment  of  planted  acreage  and  crop  deficiencies  of  har¬ 
vested  acreage  resulting  from  damage  to  the  crop  from  speci¬ 
fied  causes  (Sec.  303).  The  base  rate  of  payment  is  60  cents 
per  hundred  pounds  of  sugar,  and  specified  reductions  in  pay¬ 
ments  are  provided  for  large  producers  (Sec.  304  (a),  (c)). 

F.  Enforcement  provisions  (Title  II,  Sec.  209;  Title  V,  Secs.  505  and  508 

of  the  Act) 

The  act  prohibits  any  person  (1)  from  bringing  or  import¬ 
ing  sugar  into  the  continental  United  States  from  any  offshore 
area  after  the  quota  for  such  area  has  been  filled;  (2)  from 
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marketing  in  interstate  commerce,  or  in  competition  with 
sugar  marketed  in  interstate  or  foreign  commerce,  any  sugar 
produced  from  sugar  beets  or  sugarcane  of  continental  pro¬ 
duction  after  the  applicable  quota  for  the  continental  areas 
(Domestic  Beet  Sugar  and  Mainland  Cane  Sugar  Areas)  has 
been  filled;  or  (3)  from  exceeding  the  allotment  of  any  quota 
made  pursuant  to  the  provisions  of  the  act  (Sec.  209  (a), 
(b),  (d))  ” 

The  act  contains  provisions  for  the  making  of  administra¬ 
tive  regulations  (Sec.  504) ;  for  the  judicial  enforcement  of 
the  provisions  of  the  act  and  of  administrative  regulations  is¬ 
sued  thereunder  (Sec.  505) ;  and  for  the  forfeiture  to  the 
United  States  of  an  amount  equal  to  three  times  the  market 
value  of  sugar  knowingly  imported  or  marketed  in  violation 
of  the  provisions  of  the  act  (Sec.  506).  There  is  also  a  re¬ 
quirement  for  the  furnishing  of  all  requisite  information  to  the 
Secretary  (Sec.  507),  and  a  prohibition  against  investment  or 
speculation  in  sugar  by  any  person  while  acting  in  any  offi¬ 
cial  capacity  in  the  administration  of  the  act  (Sec.  SOS). 

G.  Appellate  procedure  (Sec.  205  (b)-(f)  of  the  Act) 

The  act  provides  for  appeal  to  this  Court  by  any  person 
whose  application  for  an  allotment  has  been  denied,  or  who 
has  been  aggrieved  by  any  decision  of  the  Secretary  granting 
or  revising  any  allotment  made  to  such  person  (Sec.  205  (b)). 
The  appeal  must  be  taken  within  twenty  days  after  the 
effective  date  of  such  decision  (Sec.  205  (c)). 

The  manner  of  taking  the  appeal  is  the  filing  in  court  of  a 
notice  in  writing  thereof  and  a  statement  of  the  reasons  there¬ 
for,  together  with  proof  of  service  of  a  true  copy  of  such  notice 
and  statement  upon  the  Secretary  of  Agriculture  (Sec. 
205  (c)). 

The  Secretary  is  required,  within  ten  days  after  such  notice, 
to  send  a  copy  of  the  notice  of  appeal  to  all  interested  per¬ 
sons  as  shown  by  his  records  (Sec.  205  (c)).  Any  such  inter- 

M  The  act  also  prohibits  any  person  from  marketing  in  either  Hawaii  or 
Puerto  Rico,  for  consumption  therein,  any  sugar  after  the  quota  for  local 
consumption  has  been  filled  (Sec.  200  (e) ). 
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ested  person  17  may  intervene  within  thirty  days  after  the 
filing  of  the  appeal  (Sec.  205  (d)). 

The  Secretary  is  also  required  to  file  in  court,  within  thirty 
days  after  the  filing  of  such  appeal,  the  originals  or  certified 
copies  of  all  papers  and  evidence  presented  to  him  upon  the 
hearing  involved  in  the  making  of  such  allotments,  and  also 
a  like  copy  of  his  decision  thereon.  Within  thirty  days  there¬ 
after,  the  Secretary  is  required  also  to  file  in  court  a  full  state¬ 
ment  in  writing  of  the  facts  and  grounds  for  his  decision  and 
a  list  of  all  interested  persons  to  whom  he  has  sent  a  copy  of 
the  notice  of  appeal  (Sec.  205  (c)). 

Review  by  this  Court  is  limited  to  questions  of  law  arising 
upon  the  record  before  the  court.  Findings  of  fact  by  the 
Secretary,  if  supported  by  substantial  evidence,  are  conclusive 
unless  it  shall  clearly  appear  that  such  findings  are  arbitrary 
or  capricious  (Sec.  205  (e)). 

The  act  confers  upon  this  Court  the  power,  upon  the  record 
on  appeal,  to  enter  a  judgment  affirming  or  reversing  the 
decision  of  the  Secretary.  It  is  further  provided  that,  if  the 
court  should  enter  an  order  reversing  such  decision,  the  case 
shall  be  remanded  to  the  Secretary  to  carry  out  the  judgment 
of  the  court.  The  judgment  of  the  court  is  final  subject,  how¬ 
ever,  to  review  by  the  Supreme  Court  upon  certiorari  (Sec. 
205  (e)). 

IV.  The  sugar  consumption  requirements  for  the  continental 
United  States  for  1941  and  the  quotas  for  the  areas  which 
supply  such  requirements  as  determined  by  the  Secretary 
of  Agriculture 1S 

The  Secretary  of  Agriculture,  acting  pursuant  to  section  201 
of  the  act.  determined  that  the  amount  of  sugar  needed  to 
meet  the  requirements  of  consumers  in  the  continental 

11  “Any  person  who  would  Ik*  aggrieved  or  whose  interests  would  be  ad¬ 
versely  affected  by  reversal  or  modification  of  the  decision  of  the  Secretary 
complained  of  shall  be  considered  an  interested  party”  (Sec*.  205  (d)). 

”  Sugar-consumption  requirements  for  the  continental  United  States  and 
quotas  were  determined,  pursuant  to  section  201  of  the  act,  also  for  the 
calendar  year  1937  (G.  S.  Q.  R.  Ser.  4.  No.  2.  2  Fed.  Reg.  1S00) ;  for  the 
calendar  year  1038  (G.  S.  Q.  R.  Ser.  5.  No.  1.  2  Fed.  Reg.  2015:  G.  S.  Q.  R. 
Ser.  5,  No.  1.  Rev.  1,  Fed.  Reg.  Vol.  3.  No.  114,  p.  13S0)  :  for  the  calendar  year 
1030  (G.  S.  Q.  R.  Ser.  0.  No.  1.  Fed.  Reg.  Vol.  3.  No.  251,  p  3171 :  G.  S.  Q.  R. 
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United  States  for  the  calendar  year  1941  was  6,616,817  tons 
of  sugar. 

As  required  by  section  202  of  the  act,  the  consumption  re¬ 
quirements  were  apportioned  between  the  domestic  areas  of 
supply  as  a  whole  and  the  foreign  areas  of  supply  as  a  whole. 
The  amount  apportioned  to  the  domestic  areas  was  3.715,000 
tons,  or  55.59  percent.  The  apportionment  to  the  foreign 
areas  amounted  to  2,901,817  tons,  or  44.41  percent.  The 
amount  apportioned  to  the  domestic  areas  was  prorated 
among  the  Domestic  Beet  Sugar  Area,  the  Mainland  Cane 
Sugar  Area.  Hawaii,  Puerto  Rico,  and  the  Virgin  Islands. 
The  Domestic  Beet  Sugar  Area  received  a  quota  of  1.549,898 
tons,  or  41.72  percent.  The  amount  apportioned  to  the  for¬ 
eign  areas  was  prorated  among  the  Commonwealth  of  the 
Philippine  Islands,  Cuba,  and  foreign  countries  as  a  whole 
other  than  Cuba.  There  was  a  further  proration  among  the 
foreign  countries  other  than  Cuba.  The  apportionment  and 
prorations  were  all  made  in  accordance  with  the  distributive 
percentages  contained  in  section  202  of  the  act. 

Ser.  G.  No.  1.  Rev.  1.  Fed.  Reg.  Vol.  4.  No.  G4.  p.  1412)  ;  and  for  the  calendar 
year  1940  (G.  S.  Q.  R.  Ser.  7.  No.  1.  Fed.  Reg.  Vol.  .".  No.  10.  p.  194;  G.  S. 
Q.  R.  Ser.  7.  No.  1.  Rev.  1.  Fed.  Res:.  Vol.  5,  No.  57.  p.  1121 ;  G.  S.  Q.  R.  Ser.  7. 
No.  l.  Rev.  2.  Fed.  Reg.  Vol. 5.  No.  183,  p.  3739). 

Sugar-consumption  requirements  and  quotas  for  local  consumption  were 
determined,  pursuant  to  section  203  of  the  act,  for  Hawaii  and  Puerto 
Rico  for  the  calendar  year  1937  <  G.  S.  Q.  R.  Ser.  4.  No.  3,  2  Fed.  Reg.  2246) : 
for  the  calendar  year  193S  (G.  S.  Q.  R.  Ser.  5,  No.  2.  2  Fed.  Reg.  2974)  ; 
for  the  calendar  year  1939  (G.  S.  Q.  R.  Ser.  6.  No.  2.  Fed.  Reg.  Vol  3.  No. 
254,  p.  31SS)  ;  for  the  calendar  year  1940  (G.  S.  Q.  R.  Ser.  7,  No.  2.  Fed. 
Reg.  Vol.  5.  No.  10.  p.  195) ;  and  for  the  calendar  year  1941  (G.  S.  Q.  R. 
Ser.  S.  No.  2,  Fed.  Reg.  Vol.  6.  No.  12.  p.  456;  G.  S.  Q.  It.  Ser.  S,  No.  2,  Rev. 
1.  Fed.  Reg.  Vol.  6.  No.  142.  p.  3627). 

The  proration  among  foreign  countries,  other  than  Cuba,  of  the  quota 
for  such  countries  was  revised,  pursuant  to  section  204  (b)  of  the  act,  for 
the  calendar  year  1937  (G.  S.  Q.  R.  Ser.  4,  No.  2.  Supp.  1,  2  Fed.  Reg.  1828)  ; 
for  the  calendar  year  1938  (G.  S.  Q.  R.  Ser.  5.  No.  1,  Rev.  1.  Supp.  1,  Fed. 
Reg.  Vol.  3.  No.  177,  p.  2207)  ;  for  the  calendar  year  1940  (G.  S.  Q.  R.  Ser. 
7,  No.  1.  Rev.  2.  Amend.  1.  Fed.  Reg.  Vol.  6.  No.  1.  p.  1);  and  for  the 
calendar  year  1941  (G.  S.  Q.  K.  Ser.  8.  No.  1.  Rev.  5.  Amend.  1.  Fed.  Reg. 
Vol.  6.  No.  1S8.  p.  4898 ) . 

Prorations  of  deficits  in  filling  quotas  were  made,  pursuant  to  section 
204  (a)  of  the  act.  (1)  for  the  calendar  year  1937,  for  the  Commonwealth 
of  the  Philippine  Islands  (G.  S.  Q.  R.  Ser.  4,  No.  2,  Supp.  2,  2  Fed.  Reg. 
1S28)  ;  for  the  Domestic  Beet  Sugar  Area  (G.  S.  Q.  R.  Ser.  4.  No.  2,  Supp. 
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The  sugar-consumption  requirements  and  quotas  afore¬ 
said  were  determined  in  General  Sugar  Quota  Regulations, 
Series  8,  No.  1,  issued  by  the  Secretary  of  Agriculture  on  De¬ 
cember  21,  1940  (Fed.  Reg.  Vol.  5,  No.  249.  p.  5232).  In 
order  to  meet  the  increased  requirements  of  consumers,  the 
sugar-consumption  requirements  and  quotas  have  been  in¬ 
creased  five  times  during  1941,  from  6,616,817  to  6,851,S89, 
to  7,125,561,  to  7,627,563,  to  8,006,836,  to  9,002,976  tons.  The 
determinations  in  this  respect  are  set  forth  in  General  Sugar 
Quota  Regulations,  Series  S,  No.  1,  Rev.  1,  issued  April  8.  1941 
(Fed.  Reg.  Vol.  6,  No.  70,  p.  185S);  General  Sugar  Quota 
Regulations.  Series  8,  No.  1,  Rev.  2.  issued  June  27,  1941 
(Fed.  Reg.  Vol.  6.  No.  127,  p.  3165);  General  Sugar  Quota 
Regulations.  Series  S.  No.  1.  Rev.  3.  issued  August  6,  1941 
(Fed.  Reg.  Vol.  6,  No.  154,  p.  3963) ;  General  Sugar  Quota 
Regulations,  Series  S,  No.  1,  Rev.  4,  issued  August  26,  1941 
(Fed.  Reg.  Vol.  6,  No.  168,  p.  4431) ;  and  General  Sugar  Quota 
Regulations,  Series  8.  No.  1,  Rev.  5.  issued  September  20, 
1941  (Fed.  Reg.  Vol.  6,  No.  185,  p.  4836). 10 

In  the  regulations  setting  forth  the  sugar-consumption  re¬ 
quirements  and  quotas  for  1941,  there  is  also  set  forth  the 
amount  of  direct-consumption  sugar  which,  as  provided  by 
the  act,  could  be  used  by  Hawaii,  Puerto  Rico,  the  Virgin 
Islands,  the  Commonwealth  of  the  Philippine  Islands,  and 

3,  2  Fed.  Reg.  1S66)  ;  and  for  Hawaii  (G.  S.  Q.  R.  Ser.  4.  No.  2,  Supp.  4, 
2  Fed.  Reg.  2760:  (2)  for  the  calendar  year  193S,  for  the  Commonwealth  of 
the  Philippine  Islands  (G.  S.  Q.  R.  Ser.  5,  No.  3,  Fed.  Reg.  Vol.  3,  No.  114, 
p.  1391)  ;  and  for  Hawaii  and  the  Virgin  Islands  (G.  S.  Q.  R.  Ser.  5,  No.  1, 
Rev.  1,  Supp.  2,  Fed.  Reg.  Vol.  3.  No.  224,  p.  2729) ;  (3)  for  the  calendar 
year  1939,  for  the  Commonwealth  of  the  Philippine  Islands  (G.  S.  Q.  R. 
Ser.  6,  No.  1,  Rev.  1,  Supp.  1,  Fed.  Reg.  Vol.  4,  No.  131,  p.  2912) ;  and  (4) 
for  the  calendar  year  1941,  for  the  Commonwealth  of  the  Philippine  Islands 
(G.  S.  Q.  R.  Ser.  S.  No.  1,  Rev.  1,  Supp.  1,  Fed.  Reg.  Vol.  6.  No.  73,  p.  1919; 
G.  S.  Q.  R.  Ser.  8,  No.  1,  Rev.  2,  Supp.  1,  Fed.  Reg.  Vol.  6.  No.  127,  p.  3166; 
G.  S.  Q.  R.  Ser.  8,  No.  1,  Rev.  4,  Fed.  Reg.  Vol.  6,  No.  168,  p.  4431 ;  G.  S. 
Q.  R.  Ser.  8,  No.  1,  Rev.  5,  Fed.  Reg.  Vol.  1S5,  p.  4S36)  ;  for  Hawaii 
(G.  S.  Q.  R.  Ser.  8,  No.  1,  Rev.  4,  Fed.  Reg.  Vol.  6,  No.  16S,  p.  4431) ; 
G.  S.  Q.  R.  Ser.  8,  No.  1,  Rev.  5,  Fed.  Reg.  Vol.  6,  No.  185,  p.  4836) ;  and  for 
the  Mainland  Cane  Sugar  Area  (G.  S.  Q.  R.  Ser.  S,  No.  1,  Rev.  4,  Fed.  Reg. 
Vol.  6.  No.  16S.  p.  4431 ;  G.  S.  Q.  R.  Ser.  8,  No.  1,  Rev.  5,  Fed.  Reg.  Vol.  6, 
No.  185,  p.  4836). 

"Each  of  these  quota  regulations  superseded  all  such  regulations  issued 
prior  thereto. 
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Cuba,  in  filling  the  respective  quotas  for  such  areas  (Sec.  207, 
as  amended  by  Public,  No.  S60,  aproved  October  15.  1940, 
c.  837,  50  Stat,  1178). 20 

V.  Proportionate  shares  for  farms  in  the  domestic  beet  sugar 
area  for  each  crop  of  the  five-year  period,  1937-1941,  as  de¬ 
termined  by  the  Secretary  of  Agriculture 81 

Acting  pursuant  to  section  302  of  title  III  of  the  act,  con¬ 
taining  “Conditional-Payment  Provisions’’,  the  Secretary  de¬ 
termined  for  each  of  the  1937,  193S,  1939.  and  1940  crops  pro¬ 
portionate  shares  for  farms  of  the  total  quantity  of  sugar  beets 
required  to  be  processed  to  enable  the  Domestic  Beet  Sugar 
Area  to  meet  its  quota  and  to  provide  a  normal  carryover 
inventory.22  The  Secretary  announced  on  December  13.  1940, 
that,  under  the  circumstances  then  existing,  820,000  acres  of 
sugar  beets  would  be  required  to  enable  the  area  to  meet  its 
1942  quota  and  provide  a  normal  carryover  inventory.  The 
formal  determination  of  proportionate  shares  for  the  1941 
crop  has  not  as  yet  been  issued.  The  determinations  of  the 
Secretary  thus  far  issued  are  as  follows:  For  the  1937  crop 
(Fed.  Reg.  Vol.  3,  No.  130,  p.  1625) ;  for  the  1938  crop  (Fed. 
Reg.  Vol.  3,  No.  182,  p.  2245);  for  the  1939  crop  (Fed.  Reg. 
Vol.  3,  No.  251,  p.  3172) ;  and  for  the  1940  crop  (Fed.  Reg.  Vol. 
5,  No.  208,  p.  4200). 


80  In  order  to  effectuate  the  purposes  of  the  quota  provisions  of  title 
II.  regulations  have  been  issued  by  the  Secretary  of  Agriculture  relating 
to  (1)  the  entry  of  sugar  into  the  continental  United  States  through  cus¬ 
toms  ports  of  entry  (G.  S.  R.  Ser.  2,  No.  1,  2  Fed.  Keg.  1864;  G.  S.  R. 
Ser.  2,  No.  1,  Revised,  Fed.  Reg.  Vol.  6,  No.  136,  p.  3423)  ;  (2)  the  entry 
of  excess  quota  sugar  into  the  continental  United  States  for  reexport 
(G.  S.  R.  Ser.  2.  No.  3.  2  Fed.  Reg.  20CS;  G.  S.  R.  Ser.  2,  No.  8.  Fed.  Keg. 
Vol.  5,  No.  211,  p.  4257) ;  and  (3)  the  handling  of  excess  quota  sugar 
in  the  continental  United  States  (G.  S.  R.  Ser.  2,  No.  5,  Fed.  Reg.  Vol.  4. 
No.  101,  p.  212S;  G.  S.  R.  Ser.  2,  No.  5.  Revised,  Fed.  Reg.  Vol.  5,  No.  247, 
p.  5193). 

n  Proportionate  shares  were  determined  also  (1)  for  the  Mainland  Cane 
Sugar  Area  for  the  1937  crop  (3  Fed.  Reg.  754)  :  for  the  193S  crop  (2  Fed. 
Reg.  2067.  as  amended.  3  Fed.  Reg.  651)  :  for  the  1939  crop  (Fed.  Reg.  Vol. 
3.  No.  195,  p.  237$.  revised.  Fed.  Reg.  Vol.  4.  No.  23,  p.  505)  ;  for  the  1940 
crop  (Fed.  Reg.  Vol.  4.  No.  23.  p.  506,  revised.  Fed.  Reg.  Vol.  5.  No.  47  p. 
985,  and  Fed.  Reg.  Vol.  5,  No.  128,  p.  2437)  ;  and  for  the  1941  crop  (Fed. 
Reg.  Vol.  5.  No.  233.  p.  4723) ;  (2)  for  Puerto  Rico  for  the  1938,  1939,  1940, 
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VI.  The  allotment  of  the  1941  sugar  quota  for  the  domestic 
beet  sugar  area  among  processors 

A.  The  public  hearings  held  for  the  purpose  of  making  allotments 

The  quota  for  the  Domestic  Beet  Sugar  Area  of  the  sugar- 
consumption  requirements  of  the  continental  United  States 
for  the  calendar  year  1941,  at  the  time  the  hearing  was  held, 
amounted  to  1.549.S9S  tons  of  sugar  (G.  S.  Q.  R.  Ser.  S.  No. 
1,  Fed.  Reg.  Vol.  5,  No.  249,  p.  5232).  The  quota  was  in¬ 
creased  to  1,589,100  tons  on  April  8,  1941.  following  an  in¬ 
crease  in  the  sugar  consumption  requirements  for  1941 
(G.  S.  Q.  R.  Ser.  S,  No.  1,  Rev.  1.  Fed.  Reg.  Vol.  6,  No.  70. 
p.  185S)  (Cons.  App.  220)).  Pursuant  to  section  205  (a)  of 
the  act,  this  revised  quota  was  allotted  among  the  processors 
in  the  area  by  the  decision  and  order  of  the  Secretary,  dated 
May  9,  1941  (Fed.  Reg.  Vol.  6,  No.  92,  p.  2363)  (Cons.  App. 
235-250)). 

The  order  of  the  Secretary  was  issued  following  a  public 
hearing  held  at  Chicago,  Illinois,  on  January  29  and  30.  1941. 
pursuant  to  due  notice  to  all  interested  parties.  The  hearing 
was  conducted  in  accordance  with  the  provisions  of  the  act 
and  General  Sugar  Regulations,  Series  2.  Number  2,  Revised, 

and  1W1  crops  (2  Fed.  Keg.  2">03.  revised,  a  Fed.  Keg.  75;  Fed.  Keg.  Vol. 
3,  No.  226.  p.  2747,  revised.  Fed.  Reg.  Vol.  4.  No.  31.  p.  1)00  and  Fed.  Reg. 
Vol.  4.  No.  65.  p.  1444;  and  Fed.  Keg.  Vol.  5.  No.  234,  p.  4747)  ;  and  (3) 
for  Hawaii  for  the  1937  crop  (Fed.  Reg.  Vol.  3.  No.  112.  p.  1359)  ;  for  the 
1938  crop  (Fed.  Reg.  Vol.  3.  No.  204,  p.  2505);  for  the  1939  crop  (Fed. 
Reg.  Vol.  4.  No.  206.  p.  4357)  :  and  for  the  1940  crop  (Fed.  Keg.  Vol.  5.  No. 
223.  p.  4479). 

3  The  shares  were  established  in  terms  of  planted  acreage. 

3  A.  Domestic  Bert  Sugar  Aren: — The  1939  quota  for  the  ami  was 
allotted  among  processors  therein  by  an  order  of  the  Secretary  dated  April 
28,  1939  (Fed.  Reg.  Vol.  4,  No.  84,  p.  1742).  The  allotment  was  made  on 
the  basis  of  past  marketings  and  processings  from  proportionate  shares, 
weighted  one-fotirth  and  three-fourths,  respectively.  Past  marketings  were 
measured  by  the  average  deliveries  of  sugar  for  the  three-year  period,  1936- 
1938.  and  processings  from  proportionate  shares  were  measured  by  the 
amount  of  sugar  processed  from  the  1938  crop  of  sugar  beets.  The  1940 
quota  was  allotted  by  an  order  issued  March  26.  1940  (Fed.  Reg.  Vol.  5, 
No.  60.  p.  1187).  The  allotments  were  based  on  a  stipulation  signed  by  all 
the  interested  parties  in  which  they  agreed  that  the  distribution  of  the 
quota  specific  therein  resulted  in  allotments  which  were  fair,  efficient,  and 
equi  table. 
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issued  by  the  Secretary  on  February  3.  1939  (Fed.  Reg.  Vol. 
4,  No.  25,  p.  520),  governing  notice  and  opportunity  for  hear¬ 
ing  relating  to  the  allotment  of  quotas. 

Acting  in  accordance  with  the  foregoing  regulations  govern¬ 
ing  the  hearing,  the  presiding  officers,  after  consideration  of 
the  evidence  taken  at  the  hearing  and  the  briefs  filed  by  in¬ 
terested  parties,  including  the  appellants,  prepared  proposed 
findings  of  fact  and  conclusions  and  a  proposed  order,  and 
served  the  same  on  all  interested  persons  by  mailing  a  copy 
to  them  by  registered  mail.  Thereafter,  objections  to  such 
proposed  action  were  filed  by  the  majority  of  interested  per¬ 
sons,  including  the  appellants. 

B.  Mainland  Cane  Sugar  Area: — The  1939  quota  for  the  area  was  allotted 
among  processors  therein  by  an  order  of  the  Secretary  dated  April  28,  1939 
(Fed.  Keg.  Vol.  4.  No.  S4.  p.  17441.  The  allotment  was  made  on  the  same 
basis  used  in  allotting  the  1939  beet  sugar  quota,  except  that  past  mar¬ 
ketings  were  measured  by  the  most  favorable  of  three  options  based  on 
marketings  during  selected  portions  of  the  four-year  period,  1935-1938. 
The  1940  quota  for  the  area  was  allotted  by  an  order  of  the  Secretary  issued 
April  27,  1940  (Fed.  Reg.  Vol.  5,  No.  84,  p.  1598,  revised,  Fed  Reg.  VoL  3, 
No.  249,  p.  5232 ) .  The  allotment  for  1910  was  made  on  the  same  basis  used 
in  1939.  except  that  both  marketings  and  processings  were  moved  forward 
one  year.  The  1941  quota  for  the  area  was  allotted  by  an  order  of  the 
Secretary,  issued  May  19,  1941  (Fed.  Reg.  Vol.  6.  No.  99,  p.  2497).  As  in 

1939  and  1940,  the  quota  was  allotted  on  the  basis  of  past  marketings  and 
processings  from  proi>ortionate  shares,  weighted  one-fourth  and  three- 
fourths.  respectively.  However,  the  average  marketings  for  the  three- 
year  period,  1938-1940,  were  taken  as  the  measure  of  past  marketings,  and 
the  weighted  average  of  the  amount  of  processings  from  the  1939  and 

1940  crops,  weighted  one  and  two,  respectively,  were  taken  as  the  measure 
of  processings  from  proportionate  shares. 

C.  Puerto  Rico: — The  Secretary  has,  from  time  to  time,  allotted  among 
processors  in  Puerto  Rico  the  quota  of  sugar  established  for  Puerto  Rico  for 
consumption  in  the  continental  United  States,  including  the  part  which  may 
be  filled  by  direct-consumption  sugar,  and  also  the  quota  of  sugar  for  local 
consumption  in  Puerto  Rico.  The  general  quota  was  allotted  for  the  cal¬ 
endar  year  1937  (2  Fed.  Reg.  1966,  revised,  2  Fed.  Reg.  2914) ;  for  the  cal¬ 
endar  year  1938  (Fed.  Reg.  Vol.  3,  No.  122,  p.  1474,  and  Fed.  Reg.  Vol.  3,  No. 
239,  p.  2885)  :  for  the  calendar  year  1939  (Fed.  Reg.  Vol.  4,  No.  75,  p.  1642, 
revised.  Fed.  Reg.  Vol.  4,  No.  84,  p.  1739) ;  for  the  calendar  year  1940  (Fed. 
Reg.  Vol.  5,  No.  70,  p.  1377,  revised.  Fed.  Reg.  Vol.  5,  No.  126,  p.  2398)  ;  and 
for  the  calendar  year  1941  (Fed  Reg.  Vol.  6.  No.  94,  p.  2410).  The  direct- 
consumption  portion  of  the  quota  was  allotted  for  the  calendar  year  1938 
(3  Fed.  Reg.  665,  3  Fed.  Reg.  786.  3  Fed.  Reg.  1077,  and  Fed.  Reg.  Vol.  3, 
No.  231,  p.  27S5) ;  for  the  calendar  year  1939  (Fed.  Reg.  Vol.  4,  No.  5,  p. 
97)  ;  and  for  the  calendar  year  1941  (Fed.  Reg.  Vol.  5,  No.  234,  p.  474S). 
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B.  The  decision  and  order  of  the  Secretary  of  Agriculture  making 

allotments 

The  Secretary,  acting  upon  the  basis  of  the  evidence  taken 
at  the  hearing  aforesaid,  and  after  consideration  of  the  briefs 
submitted  following  the  hearing  and  objections  filed  in  op¬ 
position  to  the  proposed  findings  of  fact,  conclusions,  and  or¬ 
der  of  the  presiding  officers  conducting  the  hearing,  made  his 
decision  and  order  allotting  the  1941  sugar  quota  for  the  area 
among  processors  therein  (Cons.  App.  235-250).  The  order 
contains  conclusions  of  the  Secretary  as  follows: 

1.  The  quantity  of  sugar  which  processors  had  on  hand  on 
January  1,  1941  (either  in  the  form  of  sugar  or  in  beets  from 
the  1940  crop)  amounted  to  1,754,820  tons,  which  was  ap¬ 
proximately  166,000  tons  in  excess  of  the  then  existing  quota 
(Cons.  App.  236,  252).  The  allotment  of  the  quota  was  nec¬ 
essary  “to  prevent  disorderly  marketing  of  such  sugar  and  to  af¬ 
ford  all  interested  persons  an  equitable  opportunity  to  market 
such  sugar  in  the  continental  United  States’'  (Cons.  App. 
247). 

2.  In  order  to  make  a  fair,  efficient,  and  equitable  distri¬ 
bution  of  such  quota,  as  required  by  section  205  (a)  of  the 
act,  allotments  “should  be  made  on  the  basis  of  (1)  proc¬ 
essings  from  proportionate  shares  and  (2)  past  marketings  of 
sugar.”  Fair,  efficient,  and  equitable  results  and  substantial 
protection  to  producers  of  sugar  beets  may  be  accomplished 

The  quota  for  local  consumption  was  allotted  for  the  calendar  year  1938 
(Fed  Reg.  Vol.  3.  No.  122,  p.  1474)  ;  for  the  calendar  year  1939  (Fed.  Reg. 
Vol.  4,  No.  75,  p.  1642,  revised.  Fed.  Reg.  Vol.  4.  No.  84,  p.  1739)  ;  for 
the  calendar  year  1940  (Fed.  Reg.  Vol.  5.  No.  70,  p.  1377,  revised.  Fed.  Reg. 
Vol.  5.  No.  126.  p.  2398)  ;  and  for  the  calendar  year  1941  (Fed.  Reg.  Vol. 
6,  No.  94.  p.  2410). 

The  factor  used  in  allotting  the  general  quota  and  the  quota  for  local 
consumption  was  processings  from  proportionate  shares.  The  factors  used 
in  allotting  that  portion  of  the  1938  and  1939  general  quotas  which  could 
be  filled  by  direct-consumption  sugar  were  (a)  past  marketings  and  (b) 
ability  to  market.  Past  marketings  were  measured  in  1938  by  marketings 
during  the  three-year  period.  1935-1937,  and  past  marketings  for  1939  were 
measured  by  marketings  during  the  i>criod.  January  1,  1935,  to  October  24, 
1938.  The  ability  to  market  was  measured  on  the  basis  of  refining  capacity 
and  recent  marketing  performance.  These  two  factors  were  given  equal 
weight.  Processings  from  proportionate  shares  were  regarded  by  the 
Secretary  as  inapplicable,  as  stated  in  the  orders. 
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by  giving  one-fourth  weight  to  past  marketings  and  three- 
fourths  weight  to  processings  from  proportionate  shares,  mod¬ 
ified  so  as  to  adjust  inventories  in  the  direction  of  normal 
(Cons.  App.  239). 

3.  Subject  to  the  necessary  adjustments  for  differences  in 
inventory  positions  among  the  various  processors,  “the  use  of 
the  average  quantity  of  sugar  marketed  by  each  processor  dur¬ 
ing  the  three  calendar  years  1937,  1938,  and  1939  will  afford 
a  fair  and  reasonable  measure  of  past  marketings  and  the  use 
of  the  average  processings  of  sugar  from  proportionate  shares 
of  sugar  beets  for  the  best  three  of  the  1937,  1938,  1939,  and 
1940  crops  will  afford  a  fair  and  reasonable  measure  of  proc¬ 
essings”  (Cons.  App.  239). 

4.  In  view  of  the  large  supply  of  sugar  on  hand  on  Jan¬ 
uary  1, 1941,  “a  fair,  efficient,  and  equitable  distribution  of  the 
quota  requires  that  no  processor  be  given  a  marketing  allot¬ 
ment  for  1941  in  excess  of  its  January  1,  1941,  effective  inven¬ 
tory  from  proportionate  shares”.  No  processor,  however, 
should  receive  a  marketing  allotment  less  than  75  percent  of 
its  average  marketings  for  the  calendar  years  1937,  1938,  and 
1939  (Cons.  App.  239-240). 

5.  In  order  to  obtain  final  allotments  which  would  be  “fair, 
efficient,  and  equitable”  with  respect  to  all  processors,  “the 
excess  of  conditional  allotments  over  January  1, 1941,  effective 
inventories  from  proportionate  shares  *  *  *  should 
*  *  #  be  allocated  so  as  to  reduce  the  burden  of  carry¬ 
over  sugar  so  that  the  percentage  relationship  between  such 
inventories  and  the  final  allotments  would  be  the  same  for 
each  processor  participating  in  the  allocation,  but  the  rela¬ 
tionship  for  this  group  of  processors  should  be  in  excess  of  the 
similar  relationship  for  any  other  processor”  (Cons.  App.  240). 

6.  The  limiting  of  marketing  allotments  to  January  1,  1941, 
inventories  should  obtain  “so  long  as  the  quota  is  less  than 
the  January  1,  1941,  effective  inventory”  for  the  industry  as  a 
whole  (Cons.  App.  246). 

The  quota  was  first  allotted  on  the  basis  of  past  marketings 
and  processings,  measured  in  the  manner  stated  above, 
weighted  one-fourth  and  three-fourths,  respectively.  This 
gave  to  each  processor  what  was  termed  a  “conditional”  allot- 
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ment.24  The  conditional  allotment  for  the  Spreckels  Sugar 
Company  was  173.581  tons  and  that  for  the  Holly  Sugar  Cor¬ 
poration  was  231,720  tons.  A  calculation  was  then  made  for 
the  purpose  of  determining  the  percentage  which  each  proces- 
sors  January  1  inventory  bore  to  its  conditional  allotment. 
Seven  processors  were  found  to  have  conditional  allotments  in 
excess  of  January  1  inventories  and  the  excess  aggregated 
13.515  tons.  This  quantity  of  13,515  tons  was  then  distrib¬ 
uted  to  a  group  of  five  processors  with  the  highest  percentages 
of  inventories  in  relation  to  conditional  allotments  so  as  to 
equalize  the  inventory  burden  of  each  such  processor.  This 
resulted  in  final  allotments  for  this  group  so  that  the  January 
1  inventory  of  each  such  processor  then  equaled  124.59  per¬ 
cent  of  its  final  allotment.  The  conditional  allotments  for  the 
Spreckles  Sugar  Company  and  the  Holly  Sugar  Corporation 
were  slightly  lower  than  their  respective  January  1  inven¬ 
tories.  and.  consequently,  the  inventory  limitation  was  not 
effective  with  respect  to  these  two  processors. 

Before  the  distribution  of  the  13.515  tons,  the  five  processors 
hgd  inventories  in  excess  of  conditional  allotments  ranging 
from  191.08  to  125.SS  percent.  No  other  processor  with  an 
inventory  in  excess  of  its  conditional  allotment  had  an  inven¬ 
tory  as  large  as  124.59  percent  of  such  allotment.  It  was 
necessary  to  include  all  of  the  five  processors  in  distributing 
the  13.515  tons,  since  the  omission  of  one  would  have  placed 
the  remainder  of  the  group  in  a  better  inventory  position  than 
the  omitted  processor.  Furthermore,  to  have  included  the 
processor  with  the  next  highest  percentage  of  inventory  in  re¬ 
lation  to  its  conditional  allotment  would  have  placed  such 
processor  in  a  relatively  worse  position  than  before  the  dis¬ 
tribution.  The  conditional  allotment  for  each  processor  not 

The  conditional  allotments  were  calculated  by  obtaining  for  each  proc¬ 
essor  (1)  the  simple  average  of  marketings  during  1037.  1938,  and  1939 
atid  (2)  the  simple  average  of  processings  from  the  largest  three  of  the 
four  crops.  1937-1940.  The  sum  of  the  average  processings  was  multiplied 
by  three,  the  sum  of  the  average  marketings  added  thereto,  and  the  total 
was  divided  by  four.  This  gave  a  total  base  of  1.745,806  tons,  which  ex¬ 
ceeded  the  quota  of  1,589.100  tons.  The  quota  of  1.5S9.100  was  then  divided 
by  the  total  base  of  1.745.806,  giving  a  quotient  of  .91.  The  base  for  each 
processor  was  then  multiplied  by  .91  to  obtain  the  conditional  allotment. 
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affected  by  the  inventory  limitation  was  established  as  the 
final  allotment.  The  Spreckels  Sugar  Company  and  the 
Holly  Sugar  Corporation  came  within  this  group,  and  the 
final  allotments  for  them  were  173.581  and  231.720  tons. 
respectively.25 

In  order  to  avoid  confusion,  no  account  has  been  taken  in 
the  foregoing  explanation  of  the  slight  variation  caused  by  the 
provision  of  the  decision  and  order  to  the  effect  that  no  proc¬ 
essor  should  receive  an  allotment  less  than  75  percent  of  its 
past  marketings.  Only  ope  processor,  Lake  Shore  Sugar  Co., 
was  affected  by  this  provision. 

C.  Additional  allotments  pursuant  to  quota  increases 

It  has  been  necessary  for  the  Secretary  to  increase  the 
sugar-consumption  requirements  for  the  continental  United 
States  four  times  since  the  issuance  of  the  decision  and  order 
of  May  9,  1941.  Each  of  these  increases  has  resulted  in  an 
increase  in  the  quota  for  the  Domestic  Beet  Sugar  Area. 

The  decision  and  order  of  the  Secretary  allotting  the  quota 
stated  that  “Any  increase  *  *  *  in  the  1941  sugar  quota 
for  the  domestic  beet  sugar  area  shall  be  prorated  among 
processors  on  the  same  basis  used  in  calculating  the  allot¬ 
ments”  set  forth  therein  (Cons.  App.  249).  Pursuant  to  this 
provision,  the  Secretary  has  issued  three  supplements  distrib¬ 
uting  increases  in  the  quota  in  accordance  with  the  principles 
set  forth  in  the  decision  and  order.  The  first  of  the  above- 
mentioned  increases  in  the  quota  was  allocated  in  the  first 
supplement,  issued  July  8.  1941  (Fed.  Reg.  Vol.  6.  No.  133. 
p.  3345) ;  the  second  increase  was  allocated  in  the  second 
supplement,  issued  August  16,  1941  (Fed.  Reg.  Vol.  6.  No. 
161,  p.  4131);  and  the  third  increase  was  allocated  in  the 
third  supplement,  issued  August  29.  1941  (Fed.  Reg.  Vol.  6, 
No.  171,  p.  4507).2rt  Each  allocation  of  an  increase  in  the 
quota  has  been  made  on  the  same  basis  used  in  calculating 
the  allotments  set  forth  in  the  decision  and  order  (See 
example.  Cons.  App.  249-250). 

!S  See  App.  herein.  Exhibit  A.  for  detailed  calculations. 

“The  fourth  of  such  increases  in  the  quota  was  not  allocated  because 
of  the  recission  of  the  decision  and  order,  as  hereinafter  explained. 
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The  first  increase  in  the  quota,  following  the  issuance  of 
the  decision  and  order,  gave  the  area  a  quota  of  1,652,571  tons 
of  sugar,  or  an  additional  quantity  of  63,471  tons.  The  re¬ 
vised  quota  was  allocated  to  processors  by  calculations  iden¬ 
tical  with  those  used  in  the  decision  and  order.  Conditional 
allotments  were  calculated  for  all  processors  and  these  allot¬ 
ments  were  somewhat  larger,  by  reason  of  the  quota  increase, 
than  similar  allotments  under  the  decision  and  order.  Ten 
processors  received  conditional  allotments  in  excess  of  their 
January  1  inventories  and  this  excess,  amounting  in  the  aggre¬ 
gate  to  30.9S3  tons,  was  then  distributed  among  a  group  of 
nine  processors  with  the  greatest  inventory  burden.  The 
January  1  inventory  of  each  was  reduced  to  113.33  percent  of 
its  allotment.  This  percentage  was  higher  than  the  corre¬ 
sponding  percentage  for  any  other  processor  with  an  inventory 
in  excess  of  its  conditional  allotment.  Before  the  distribution 
of  this  excess,  this  group  had  inventories  in  excess  of  condi¬ 
tional  allotments  ranging  from  183.74  to  114.06  percent.  The 
conditional  allotments  of  the  Spreckles  Sugar  Company  and 
the  Holly  Sugar  Corporation  exceeded  their  January  1  in¬ 
ventories  by  6.061  and  7.721  tons,  respectively.  This  overage 
for  these  companies  constituted  a  part  of  the  30.9S3  tons  dis¬ 
tributed  to  the  group  of  nine  processors  and  these  companies 
were  given  final  allotments  equal  to  their  respective  January 
1  inventories.  Thus,  the  final  allotment  for  the  Spreckles 
Sugar  Company  was  174.453  tons  and  that  for  the  Holly 
Sugar  Corporation  was  233,255  tons.27 

The  second  increase  in  the  quota  gave  the  area  1,768,996 
tons  of  sugar,  or  an  additional  quantity  of  116.425  tons.  It 
will  be  noted  that  this  quota  exceeded  the  total  January  1  in¬ 
ventory  for  the  industry,  amounting  to  1,754.820  tons,  by 
14.176  tons.  As  has  been  stated,  the  decision  and  order  pro¬ 
vided  that  “a  fair,  efficient,  and  equitable  distribution  of  the 
quota  requires,  so  long  as  the  quota  is  less  than  the  January 
1,  1941,  effective  inventory  *  *  *  that  no  processor  be 

permitted  to  market  in  1941  a  quantity  of  sugar  in  excess  of 
its  January  1,  1941,  effective  inventory  *  *  *”  (Cons. 

^See  App.  herein.  Exhibit  B.  for  detailed  calculations  pertaining  to  the 
first  supplement. 
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App.  246).  In  accordance  with  this  provision  of  the  order, 
a  quantity  of  1.754,820  tons  of  the  revised  quota  (plus  a  small 
additional  amount  required  to  give  Lake  Shore  Sugar  Co.  an 
allotment  equal  to  75  percent  of  its  past  marketings)  was  used 
in  calculating  conditional  allotments  for  all  processors.  This 
gave  to  thirteen  processors  conditional  allotments  in  excess  of 
their  January  1  inventories  and  this  excess,  amounting  to  75,- 
575  tons,  was  then  distributed  among  the  remaining  processors 
with  inventories  in  excess  of  conditional  allotments.  This 
placed  each  processor  (with  the  exception  of  Lake  Shore  Sugar 
Co.)  in  the  same  relative  position  with  respect  to  inventories. 
Of  the  75,575  tons  distributed,  17,414  tons  were  deducted  from 
the  conditional  allotment  of  the  Spreckles  Sugar  Company 
and  22,877  tons  were  deducted  from  the  conditional  allotment 
of  the  Holly  Sugar  Corporation.  The  remainder  of  the  quota 
was  then  allocated  to  all  processors  on  the  basis  of  the  formula 
used  in  calculating  conditional  allotments.  The  Spreckles 
Sugar  Company  and  the  Holly  Sugar  Corporation  received 
final  allotments  of  175,817  and  235,076  tons  of  sugar, 
respectively." 

The  third  increase  in  the  quota  gave  the  area  1,925,499 
tons  of  sugar  or  an  additional  quantity  of  156.503  tons.  In 
accordance  with  the  provisions  of  the  decisions  and  order, 
a  quantity  of  1,754,820  tons  of  the  revised  quota  (plus  a  small 
additional  amount  required  to  give  Lake  Shore  Sugar  Co.  an 
allotment  equal  to  75  percent  of  its  past  marketings)  was  dis¬ 
tributed,  in  the  manner  just  described  in  connection  with  the 
second  increase  in  the  quota,  so  as  to  reduce  the  inventory 
burden  of  each  processor  to  zero.  The  remainder  of  the  quota 
was  then  allotted  to  all  processors  on  the  basis  of  the  formula 
used  in  calculating  conditional  allotments.  This  gave  to  the 
Spreckels  Sugar  Company  a  final  allotment  of  192,912  tons 
and  to  the  Holly  Sugar  Corporation  a  final  allotment  of 
257,897  tons.20 

"  See  App.  herein,  Exhibit  C,  for  detailed  calculations  pertaining  to  the 
second  supplement. 

*  See  App.  herein.  Exhibit  D,  for  detailed  calculations  pertaining  to 
the  third  supplement. 


D.  Summary  of  facts  and  grounds  for  the  decision  and  order  of  the  Secre¬ 
tary  of  Agriculture  making  allotments  (Cons.  App.  252-257) 

The  January  1.  1941.  inventory  for  the  industry  as  a  whole 
amounted  to  1,754.820  tons  of  sugar,  or  approximately  166,000 
tons  more  than  the  quota  of  1 .589. 100  tons.  This  large  in¬ 
ventory  was  due  principally  to  the  fact  that  the  1940  crop  of 
1.S91.000  tons,  the  largest  ever  produced,  was  accompanied 
by  restrictive  marketing;  allotments  in  1940. 

All  the  1940  crop  of  sugar  was  produced  from  proportionate 
share  acreages  of  sugar  beets.  The  Secretary  established  pro¬ 
portionate  shares  for  the  1940  crop  which,  on  the  basis  of 
normal  yields,  could  reasonably  have  been  expected  to  pro¬ 
duce  enough  sugar  to  meet  the  1941  quota  and  provide  a  nor¬ 
mal  carryover  inventory.  However,  due  to  increased  yields 
of  sugar  per  acre,  the  crop  exceeded  the  quota  and  normal 
inventory  requirements.  Thus,  the  industry  as  a  whole  had 
on  hand  on  January  1,  1941.  more  than  enough  sugar  to  meet 
its  1941  marketing  requirements,  without  taking  into  account 
sugar  to  be  produced  in  the  fall  of  1941  from  the  1941  crop. 
Historically,  without  a  “normal  carryover  inventory”,  the  in¬ 
dustry  had  from  70  to  80  percent  of  its  yearly  marketing  re¬ 
quirements  on  hand  on  January  1,  and  the  remainder  of  its 
requirements  were  obtained  from  fall  processings  of  new  crop 
sugar.  The  1941  situation  was  aggravated  by  reason  of  the 
fact  that,  on  January  1.  1940.  the  industry  had  enough  sugar 
on  hand  to  meet  91  percent  of  its  1940  marketing  require¬ 
ments.  Thus,  the  usual  amount  of  new  crop  sugar  could 
not  be  marketed  in  the  fall  of  1940,  and  this  unmarketed 
sugar  added  to  the  surplus  on  hand  on  January  1,  1941. 

Some  processors  had  relatively  larger  inventories  than 
others  on  January  1.  1941.  This  was  due  in  part  to  the  large 
quantities  of  sugar  marketed  by  some  processors  in  the  fall 
of  1939  when  quotas  were  suspended.  Those  who  marketed 
heavily  during  this  period  had  relatively  small  inventories  on 
January  1.  1940.  and  this  disparity  was  projected  into  1941 
by  reason  of  marketing  restrictions  in  1940.  Another  reason 
for  some  processors  having  a  relatively  greater  inventory 
burden  on  January  1.  1941.  was  that  the  1940  crop  was  rela¬ 
tively  much  larger  in  some  districts  than  in  others.  This  was 
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due  largely  to  favorable  weather,  giving  rise  to  increased 
yields,  and  not  to  acreage  increases. 

In  view  of  the  foregoing  situation,  the  Secretary  concluded 
that  “In  order  to  establish  a  fair  allotment  of  the  1941  mar¬ 
keting  quota,  it  was  necessary  to  give  consideration  to  inven¬ 
tories  on  January  1.  1941,  which  had  resulted  from  one  or 
more  of  the  following:  (1)  the  processings  from  proportionate 
shares  of  the  1940  crop  which  varied  in  size  as  between  dis¬ 
tricts,  (2)  the  limited  marketings  due  to  restricted  market¬ 
ing  allotments  in  1940.  or  (3)  the  marketings  during  periods 
when  restrictive  allotments  were  not  in  effect”. 

Allotments  based  entirely  on  the  formula  used  in  calculat¬ 
ing  conditional  allotments  would  have  permitted  some  proces¬ 
sors  to  market  1941  crop  sugar  in  the  fall  of  1941,  while  other 
processors  would  have  been  required  to  withhold  1940  crop 
sugar  from  the  market  until  1942.  Sugar  held  for  more  than 
a  year  is  subject  to  unusual  costs  arising  from  long-term 
storage  and  insurance  and  the  risks  of  deterioration  and  re¬ 
processing.  Such  sugar  is  also  subject  to  the  risks  of  price 
change. 

E.  Rescission  of  the  decision  and  order  of  the  Secretary  of  Agriculture 

making  allotments 

The  quota  for  the  Domestic  Beet  Sugar  Area  is  now  2,230.- 
037  tons  of  sugar  (Fed.  Reg.  Vol.  6,  No.  1S5,  p.  4S36).  Thus, 
the  quota  is  far  in  excess  of  the  January  1.  1941,  inventory 
for  the  industry  of  1,754.820  tons  of  sugar  and  of  the  quota  in 
effect  at  the  time  the  allotment  order  was  issued  on  May  9, 
1941.  Accordingly,  the  Secretary  has  determined  that  the 
allotment  of  the  quota  is  no  longer  necesasry  to  accomplish  the 
purposes  of  the  act  and  has  issued  an  order  rescinding  the 
decision  and  order  of  May  9. 1941,  and  all  supplements  thereto 
(Fed.  Reg.  Vol.  6,  No.  185,  p.  4836). 

F.  Proposals  not  adopted  by  the  Secretary  of  Agriculture 

The  order  contains  a  summary  of  the  many  proposals  made 
at  the  hearing  relating  to  the  basis  upon  which  allotments 
should  be  made  (Cons.  App.  236-238).  The  Holly  Sugar 
Corporation  proposed  that  allotments  be  made  by  giving 
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equal  weight  to  (1)  the  average  processings  for  the  1939  and 
1940  crops  of  sugar  beets  and  (2)  the  average  marketings  for 
the  four  calendar  years  1936-1939  (Cons.  App.  237).  The 
Spreckels  Sugar  Company  proposed  that  allotments  be  made 
on  the  same  basis  used  in  1939,  namely,  one-fourth  weight 
to  the  average  marketings  for  the  calendar  years  1937-1939, 
and  three-fourths  weight  to  processings  from  the  1940  crop 
of  sugar  beets  (Cons.  App.  237-238).  The  Holly  Sugar  Cor¬ 
poration  stated  that  it  would  have  no  objection  to  the  adop¬ 
tion  of  the  formula  used  in  1939,  with  a  stated  exception,  if 
the  Secretary  did  not  see  fit  to  adopt  its  proposal  (Cons.  App. 
238). 

One  processor  proposed  that  allotments  be  made  by  giving 
equal  weight  to  (1)  the  average  processings  from  the  1938, 
1939,  and  1940  crops,  (2)  the  average  marketings  for  the  cal¬ 
endar  years  193S-1940,  and  (3)  the  effective  inventory  of 
sugar  on  hand  on  January  1.  1941.  This  method  was  con¬ 
curred  in  by  three  other  processors  (Cons.  App.  236-237),  and 
a  fourth  processor  approved  of  the  principles  of  this  formula 
but  suggested  the  use  of  different  years  as  a  measure  of  process¬ 
ings  and  marketings  (Cons.  App.  237). 

Another  processor  proposed  that  allotments  be  made  by 
giving  equal  weight  to  the  average  processings  from  the  1937, 
1938,  1939,  and  1940  crops  and  to  the  average  marketings  for 
not:  less  than  the  four  calendar  years  1937-1940  (Cons.  App. 
237).  One  processor  proposed  that  allotments  be  made  solely 
on  the  basis  of  the  effective  inventory  of  sugar  on  hand  on 
January  1.  1941  (Cons.  App.  237).  It  was  urged  on  behalf  of 
several  of  the  small  processors  that  the  Secretary  should  give 
special  consideration  to  those  processors  which  operate  only  a 
single  processing  plant  (Cons.  App.  238). 

There  were  further  proposals,  made  at  the  hearing,  which 
the  Secretary  did  not  adopt  in  his  order  making  allotments. 
One  processor,  for  example,  urged  that  special  consideration 
should  be  given  to  those  companies  which  did  not  increase 
their  1940  production  over  their  production  for  1939,  although 
they  were  in  a  position  to  do  so  (Cons.  App.  238).  One  proc- 
cessor  objected  to  the  formula  which  the  Secretary  used  in 
allotting  the  1939  quota  for  the  area  but  made  no  specific  pro- 
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posal  as  to  the  method  which  the  Secretary  should  follow  in 
1941  (Cons.  App.  238). 

In  general,  processors  with  large  inventories  advocated 
allotments  based  in  whole  or  in  part  on  effective  inventories, 
while  those  in  more  favorable  inventory  positions  advocated 
allotments  based  on  past  marketings  and  processings  from 
proportionate  shares  (Cons.  App.  205).  Most  of  the  small, 
single-unit,  companies  requested  such  special  consideration  as 
would  permit  them  to  market  at  least  an  amount  of  sugar 
equal  to  their  effective  inventories  (Cons.  App.  60-67). 

ARGUMENT 

I.  Summary 

Section  205  (a)  of  the  act  specifies  that  allotments  shall  be 
made  so  as  to  provide  a  “fair,  efficient,  and  equitable  distribu¬ 
tion”  of  the  quota  by  taking  into  consideration  (1)  process¬ 
ings  from  proportionate  shares,  (2)  past  marketings,  or  (3) 
ability  to  market  sugar.  The  act  leaves  to  the  discretion  of 
the  Secretary  which  of  these  factors  shall  be  used,  how  they 
shall  be  considered,  and  what  weight  shall  be  attached  to  any 
factor  used. 

In  his  decision  and  order  allotting  the  1941  quota  for  the 
beet  sugar  area,  the  Secretary  considered  processings  from 
proportionate  shares  and  past  marketings.  The  Secretary 
also  gave  consideration  to  inventories  of  sugar,  which  he 
deemed  to  be  an  essential  element  of  these  factors.  Inven¬ 
tories  are  a  derivative  of  processings  from  previous  crops  and 
marketings  in  prior  years  and  are,  therefore,  an  essential  ele¬ 
ment  in  a  full  consideration  of  processings  from  proportionate 
shares  and  past  marketings.  Thus,  the  allotments  in  this  case 
were  made  solely  on  the  basis  of,  and  in  accordance  with,  the 
provisions  of  section  205  (a)  of  the  act.  In  giving  considera¬ 
tion  to  inventories  the  Secretary  has  merely  exercised  a  per¬ 
mitted  discretion.  Moreover,  in  view  of  the  facts  presented 
to  him  at  the  hearing,  the  Secretary  was  fully  justified  in  con¬ 
sidering  inventories  in  the  manner  set  forth  in  the  decision 
and  order.  It  was  the  considered  judgment  of  the  Secretary 
that  a  consideration  of  inventories  was  essential  to  a  fair, 
elp'cient,  and  equitable  distribution  of  the  quota  and  to  the 
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accomplishment  of  the  underlying  purpose  of  the  act  to 
insure  orderly  marketing  and  equitable  opportunity  to  market. 

Accordingly,  the  decision  and  order  of  the  Secretary  should 
be  affirmed. 

II.  The  nature  of  the  standards  prescribed  by  the  act  for  the 

making  of  marketing  allotments  is  such  as  to  authorize  the 

Secretary  to  consider  effective  inventories 

The  pertinent  provisions  of  title  II  of  the  act  are  charac¬ 
terized  by  a  range  of  flexibility.  This  range  of  flexibility  is 
in  exact  correspondence  to  the  concrete  needs  of  each  situ¬ 
ation.  The  division  of  total  sugar-consumption  require¬ 
ments  of  the  continental  United  States  is  definitely  fixed  by 
the  act.  The  establishment  of  a  quota  for  any  area  involves 
merely  the  calculation  of  a  percentage  share  of  such  require¬ 
ments.  The  method  prescribed  for  the  administrative  deter¬ 
mination  of  the  sugar-consumption  requirements  is  only 
slightly  flexible  in  that  these  requirements  are  determinable, 
for  the  most  part,  with  almost  mathematical  precision.  The 
highest  degree  of  flexibility  is  present  where  it  is  most  needed, 
that  is.  in  the  determination  of  the  necessity  for  the  allotment 
of  the  quota  for  any  area  and  the  method  of  making  such 
allotment. 

The  Secretary  determined  in  this  case  that  the  allotment  of 
the  quota  for  the  area  was  necessary  in  order  to  prevent  dis¬ 
orderly  marketing  and  to  afford  all  processors  an  equitable 
opportunity  to  market  sugar.  The  ultimate  purposes  of  the 
allotment  are  thus  clearly  stated,  in  accordance  with  the  pro¬ 
visions  of  the  act.  The  controlling  factor  in  the  Secretary’s 
determination  of  the  necessity  for  the  allotment  was  the  size 
of  the  effective  inventory  for  the  industry  as  a  whole  at  the 
beginning  of  the  marketing  year.  Although  the  act  does  not 
specifically  authorize  the  Secretary  to  consider  effective  inven¬ 
tories  in  determining  the  question  of  necessity,  the  appellants 
apparently  concede  the  propriety  of  the  Secretary's  action  in 
this  respect  (See  p.  5  Spreckles  Brief  and  pp.  S-9  Holly  brief). 
Appellants  contend,  however,  that  the  act  does  not  authorize 
or  permit  the  Secretary  to  consider  effective  inventories  in 
determining  the  method  which  should  be  followed  in  making 
the  allotment  of  the  quota. 
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The  general  standard  to  be  followed  in  making  allotments 
is  that  they  shall  be  made  in  such  manner  and  in  such 
amounts  as  to  provide  a  “fair,  efficient,  and  equitable  dis¬ 
tribution”  of  the  quota.  This  result  is  to  be  reached  by  a  con¬ 
sideration  of  processings  from  sugar  beets  or  sugarcane  to 
which  proportionate  shares  pertained,  past  marketings,  or 
ability  to  market.  The  Secretary  may  use  all  or  any  combi¬ 
nation  of  these  factors  in  order  to  meet  the  basic  standard 
of  a  “fair,  efficient,  and  equitable  distribution”  of  the  quota. 
The  act  does  not  specify  which  factor  or  factors  are  to  be  used, 
or  what  weight  shall  be  attached  to  any  factor  used.  These 
matters  are  left  to  the  discretion  of  the  Secretary.  The  only 
mandate  of  Congress  is  that  the  three  named  factors  shall  be 
taken  into  “consideration”  in  making  allotments.  These  fac¬ 
tors  are  but  means  to  an  end.  The  intermediate  end  is  that 
they  shall  be  used  so  as  to  provide  a  fair,  efficient,  and  equi¬ 
table  distribution  of  the  quota.  The  ultimate  ends  are  the 
broad  purposes  for  having  allotments  at  all,  namely,  to  pre¬ 
vent  disorderly  marketing  and  to  afford  an  equitable  oppor¬ 
tunity  to  market  sugar. 

The  allotment  provisions  of  the  act  are  applicable  to  all 
quotas,  domestic  and  foreign.  Under  prescribed  conditions, 
the  Secretary  may  be  required  to  cope  with  such  divergent 
problems  as  the  allotment  of  the  local  consumption  quota 
in  Hawaii  or  Puerto  Rico;  the  allotment  of  the  quota  for  a 
continental  area,  such  as  that  involved  in  this  case;  or  the 
allotment  of  the  quota,  or  any  proration  thereof,  for  any  for¬ 
eign  sugar-producing  area  to  importers  of  sugar  from  such 
area.  In  each  such  case,  the  Secretary  would  be  required  to 
provide  a  “fair,  efficient,  and  equitable  distribution”  of  the 
quota  by  taking  into  consideration  processings  from  propor¬ 
tionate  shares,  past  marketings,  or  ability  to  market.  Conse¬ 
quently,  as  this  Court  observed  in  Gay  Union  Corporation  v. 
Wallace,  112  F.  (2d)  192,  Congress  has  afforded  the  Secre¬ 
tary  a  considerable  measure  of  discretion  in  applying  the 
allotment  provisions  of  the  act  to  variant  situations. 

The  allotments  in  this  case  were  made  on  the  express  basis 
of  processings  from  proportionate  shares  and  past  marketings. 
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As  has  been  explained,  processings  from  proportionate  shares 
include  a  portion  for  normal  carryover  inventory  purposes  and 
a  portion  to  meet  quota  requirements.  In  considering  proc¬ 
essings  from  porportionate  shares  and  past  marketings,  the 
Secretary  also  gave  consideration  to  what  he  deemed  to  be 
an  essential  element  of  these  factors,  namely,  inventories  of 
sugar  at  the  beginning  of  the  marketing  year.  In  considering 
inventories  in  this  manner,  the  Secretary  was  acting  within 
the  authority  granted  to  him  by  section  205  (a)  of  the  act. 
Inventories  are  a  derivative  of  processings  from  previous 
crops  and  marketings  in  prior  years.  They  constitute  an  es¬ 
sential  element  in  the  factors  of  processings  and  past  market¬ 
ings.  As  heretofore  stated,  the  amount  of  sugar  carried  over 
from  the  preceding  year  was  the  controlling  consideration 
in  determining  the  necessity  for  allotments.  The  supply  of 
sugar  carried  over  from  one  year  to  another  is,  therefore,  in¬ 
extricably  tied  up  with  the  factors  of  processings  and  past 
marketings.  Consequently,  inventories  are  a  proper  subject 
for  consideration  by  the  Secretary  in  connection  with  his  con¬ 
sideration  of  processings  from  proportionate  shares  and  past 
marketings. 

The  act  does  not  specify  the  manner  or  the  extent  to  which 
the  Secretary  must  consider  the  factors  of  processings  and 
past  marketings.  It  certainly  does  not  limit  the  Secretary  to 
a  mere  summation  of  processings  from  particular  crops  or 
marketings  for  particular  years.  In  this  case,  the  Secretary 
deemed  it  necessary  to  consider  inventories  which  resulted 
from  processings  from  proportionate  shares  of  the  1940  crop 
and  from  marketings  during  the  restricted  period  of  1940  and 
the  unrestricted  period  during  the  fall  of  1939. 

It  is  incumbent  upon  the  Secretary  to  make  allotments  in 
a  manner  that  will  provide  not  only  for  a  fair  and  equitable 
distribution  of  the  quota  but  for  an  “efficient”  distribution 
as  well.  Upon  an  appraisal  of  the  “conditional”  allotments 
in  the  light  of  the  basic  requirement  of  an  efficient  distribution 
of  the  quota,  the  Secretary  deemed  it  necessary  to  give  con¬ 
sideration  to  inventories  resulting  from  processings  and  past 
marketings.  This  Court,  in  Gay  Union  Corporation  v.  Wal¬ 
lace,  supra,  has  placed  considerable  emphasis  upon  the  re- 
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quirement  of  the  act  that  allotments  be  made  so  as  to  effect 
an  efficient  distribution  of  the  quota  “from  the  viewpoint 
of  consumers  and  growers,  whose  interests  are  paramount”. 
The  Secretary  made  the  allotments  in  this  case  so  as  to  obtain 
an  efficient  distribution  of  the  quota  in  the  interest  not  only 
of  consumers  and  growers,  but  of  orderly  marketing  and 
equitable  marketing  opportunity  as  well. 

III.  The  use  of  effective  inventories  in  the  making  of  market¬ 
ing  allotments  was  justified  by  the  facts  presented  to  the 

Secretary  at  the  public  hearing 

The  Secretary  was  confronted  at  the  beginning  of  the  cal¬ 
endar  year  with  an  unusual  situation  in  the  Domestic  Beet 
Sugar  Area.  On  the  basis  of  the  existing  quota,  the  industry 
had  more  than  a  year’s  supply  of  sugar  carried  over  from  the 
preceding  year.  This  carryover,  amounting  to  1,754,820  tons, 
exceeded  the  quota  for  1941  by  some  166,000  tons.  This  did 
not  take  into  account  the  quantity  of  new  crop  sugar  to  be 
processed  in  the  fall  of  1941,  a  portion  of  which  would  or¬ 
dinarily  be  sold  during  1941.  Historically,  without  a  “normal 
carryover  inventory”,  the  industry  had  70  to  80  percent  of  its 
yearly  marketing  requirements  on  hand  at  the  beginning  of 
a  marketing  year  and  the  remainder  of  its  requirements  were 
obtained  from  fall  processings  of  new  crop  sugar. 

This  supply  situation  had  developed  largely  by  reason  of 
circumstances  beyond  the  control  of  anyone.  The  Secretary 
established  proportionate  shares  for  the  1940  crop  which,  on 
the  basis  of  normal  yields,  could  reasonably  have  been  ex¬ 
pected  to  produce  enough  sugar  to  meet  the  1941  quota  and 
provide  a  normal  carryover  inventory.  However,  due  prin¬ 
cipally  to  favorable  climatic  conditions,  the  1940  crop  was  the 
largest  in  the  history  of  the  industry.  The  situation  was  fur¬ 
ther  complicated  by  reason  of  the  fact  that  on  January  1, 
1940,  the  industry  had  enough  sugar  on  hand  to  meet  91 
percent  of  its  1940  marketing  requirements.  Thus,  the  usual 
amount  of  new  crop  sugar  could  not  be  marketed  in  the  fall 
of  1940  and  this  unmarketed  sugar  further  increased  the  sur¬ 
plus  on  hand  on  January  1,  1941. 
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Some  processors  had  larger  inventories  on  hand  on  January 
1  than  others.  This  was  due  in  part  to  the  large  quantities  of 
sugar  marketed  by  some  processors  in  the  fall  of  1939  when 
quotas  were  suspended.  Those  who  marketed  heavily  during 
this  period  had  relatively  smaller  inventories  on  January  1. 
1940.  and  this  disparity  was  projected  into  1941  by  reason  of 
marketing  restrictions  during  1940.  A  further  reason  for  the 
differences  in  inventory  positions  of  the  processors  was  that 
the  1940  crop  was  larger  in  some  areas  than  in  others.  This 
situation  is  ordinarily  corrected  by  adjustments  in  marketing 
policy.  Under  a  quota  system,  however,  this  can  be  corrected 
only  by  a  method  of  allotment  which  gives  due  consideration 
to  differences  in  inventory  positions  among  the  processors. 

The  public  hearing  held  for  the  purpose  of  making  allot¬ 
ments  was  dominated  by  a  discussion  of  what  should  be  done 
in  view  of  the  excessive  January  1  inventory  of  the  industry. 
Eight  or  ten  different  proposals  were  made  by  the  twenty- 
four  processors  who  appeared  at  the  hearing.  Some  of  these 
proposals  involved  the  use.  jn  whole  or  in  part,  of  inventories 
as  the  basis  for  the  allotment  of  the  quota. 

The  Secretary  finally  adopted  a  method  of  allotment  which 
gave  express  consideration  to  processings  from  proportionate 
shares  and  past  marketings.  The  Secretary  also  gave  con¬ 
sideration  to  effective  inventories  as  an  essential  element  in 
a  proper  consideration  of  these  two  factors.  If  the  Secretary 
had  not  considered  inventories  and  had  established  allotments 
solely  on  the  basis  used  in  calculating  conditional  allotments, 
some  processors  would  have  been  forced  to  carry  1940  crop 
sugar  into  the  marketing  year  1942.  while  others  would  have 
been  able  to  market  in  1941  all  of  their  1940  crop  sugar  and. 
in  addition,  some  sugar  from  the  1941  crop  which  would  not 
have  been  processed  until  the  fall  of  1941.  This  would  have 
subjected  certain  processors  to  unusual  costs  arising  from 
long-term  storage  and  insurance  and  to  the  risks  of  deterio¬ 
ration  and  reprocessing  of  sugar  carried  for  that  long  a  time. 
Any  method  of  allotment  which  would  cause,  or  tend  to  cause, 
results  of  this  kind  would  not  provide  for  “efficient”  market¬ 
ing  of  sugar.  It  was,  therefore,  the  considered  judgment  of 
the  Secretary  that  a  consideration  of  inventories  was  neces- 
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sary  in  order  to  make  an  efficient  distribution  of  the  quota. 

As  stated  above,  many  processors  urged  upon  the  Secre¬ 
tary  that  allotments  be  made  solely  or  partially  upon  the 
basis  of  effective  inventories.  For  example,  one  processor 
proposed  that  allotments  be  made  by  giving  equal  weight  to 
processings  from  proportionate  shares,  past  marketings,  and 
to  ability  to  market,  as  measured  by  inventories  of  sugar  on 
hand  on  January  1.  If  the  Secretary  had  elected  expressly 
to  use  of  standard  of  “ability  to  market”  in  allotting 
the  quota,  there  would  seem  to  be  little  doubt  that  he  could 
have  attached  much  significance  to  inventories.  Indeed,  it 
would  be  difficult  to  find  a  better  practical  measure  of  “ability 
to  market”  sugar  than  the  supplies  actually  on  hand  and 
available  for  market.  The  fact  that  the  Secretary  did  not 
elect  to  consider  inventories  in  this  manner  did  not  preclude 
him  from  considering  them  in  connection  with  processings 
and  past  marketings. 

It  is  true  that  the  Secretary  did  not  specifically  invoke  the 
factor  relating  to  ability  to  market.  It  appears,  however,  that 
the  Secretary  may  very  properly  have  regarded  ability  to  mar¬ 
ket  as  having  been  subsumed  under  the  consideration  given 
by  him  to  processings  and  past  marketings  and  to  inventories 
derived  by  deducting  past  marketings  from  past  processings. 
As  was  observed  by  this  Court  in  the  Gay  Union  case,  supra , 
112  F.  (2d)  at  197,  “Recent  processings  and  past  marketings 
*  *  *  evidence  an  actual  ability  to  market”,  and  “express 
consideration  of  this  standard  should  rest  within  his  [Secre¬ 
tary’s]  discretion”.  (Italicizing  ours.) 

In  making  the  marketing  allotments,  the  Secretary  did  not 
invoke  any  factor  not  authorized  by  the  act.  The  assertion 
of  the  appellants  that  the  Secretary  resorted  to  section  302 
of  the  act  for  his  authority  to  make  use  of  effective  inventories 
is  not  borne  out  by  the  record.  The  Secretary  did  refer  to 
section  302  of  the  act.  In  doing  so,  he  did  no  more  than 
Congress  itself  did  in  prescribing  the  use  of  the  factor  of  proc¬ 
essing  from  proportionate  shares  in  making  marketing  allot¬ 
ments.  As  shown  above,  the  factor  relates  to  processings 
from  proportionate  shares  which  are  intended  to  produce  suf- 
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ficient  sugar  to  meet  the  quota  for  the  area  and  provide  nor¬ 
mal  inventory  requirements. 

The  Secretary  did  not  adopt  the  proposals  made  at  the  hear¬ 
ing  relating  to  the  use  of  effective  inventories  in  the  making  of 
marketing  allotments.  It  is  evident,  however,  from  the  pro¬ 
visions  of  his  decision  and  order,  that  he  concluded  that  no 
fair,  efficient,  and  equitable  distribution  of  the  quota  could 
be  made,  which  would  provide  for  orderly  marketing  and  an 
equitable  marketing  opportunity,  without  giving  limited  effect 
to  such  inventories. 

IV.  The  scope  of  judicial  review 

The  cases  cited  by  the  appellants  have  the  effect  only  of 
demonstrating  the  familiar  principle  that  administrative  ac¬ 
tion  cannot  extend  beyond  statutory  authority.  We  believe 
that  it  has  been  shown  that  the  Secretary  acted  within  the 
scope  of  the  authority  conferred  upon  him  by  the  Sugar  Act. 
The  authority  which  is  latent  in  any  statutory  provision  for 
administrative  action  is  likely  to  unfold  itself  only  as  exi¬ 
gencies  arise  calling  for  the  accomplishment  of  the  underlying 
purpose  of  the  legislation.  During  the  period  of  approxi¬ 
mately  five  years  since  the  enactment  of  the  act,  the  Secre¬ 
tary  has  been  called  upon,  in  the  making  of  marketing  allot¬ 
ments,  to  meet  situations  varying  as  between  areas  and  from 
year  to  year  within  any  area.  A  recital  of  administrative  ac¬ 
tions  taken  under  the  act  is  contained  in  the  forepart  of  this 
brief:'0  It  is  recognized  that  any  quota  regulation  presents 
perplexing  administrative  problems  in  the  solution  of  which 
the  judgment  of  courts  should  normally  not  be  substituted  for 
that  of  the  administrative  body.  Railroad  Commission  v. 
Rowan  &  Nichols  Oil  Co.,  310  U.  S.  573,  5S0-81. 

Administrative  activity  commonly  involves  an  interpreta¬ 
tion  by  the  administrator  of  the  nature  and  extent  of  the 
power  conferred  upon  him.  The  courts  have  not  only  ac¬ 
corded  finality  to  administrative  action  taken  within  the  range 
of  discretion  of  the  administrator,  but  have  also  accorded 
weight  to  the  administrative  interpretation  of  the  statutory 

**  See  pp.  14-16  of  this  brief. 
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grant  of  power.  Armstrong  Paint  and  Varnish  Works  v. 
Nu-Enamel  Corporation,  305  U.  S.  315. 

The  appellants  apparently  inveigh  only  against  the  exist¬ 
ence  of  the  statutory  authority  of  the  Secretary  to  consider 
effective  inventories  in  making  marketing  allotments.  It  is 
not  understood  that  they  seriously  contend  that  the  order  of 
the  Secretary  is  otherwise  unlawful.  It  is  submitted  that,  if 
the  court  finds  that  the  Secretary  had  the  power  to  consider 
effective  inventories,  the  findings  of  fact  made  by  him  are  to 
be  taken  as  conclusive.  To  disturb  these  findings,  it  would 
be  necessary  for  the  court  to  find  that  the  Secretary  acted  in 
an  arbitrary  or  capricious  manner.  In  this  aspect  of  the  case, 
the  administrative  and  judicial  bodies  are  to  be  regarded  as 
related  instrumentalities  through  whose  coordinated  action  the 
ends  of  the  act  are  to  be  attained.  A  regard  by  each  instru¬ 
mentality  for  the  appropriate  function  of  the  other  is  indis¬ 
pensable  to  the  achievement  of  the  purpose  of  making  mar¬ 
keting  allotments.  United  States  v.  Morgan,  307  U.  S.  183, 
190-91.  “The  judicial  function  is  exhausted  when  there  is 
found  to  be  a  rational  basis  for  the  conclusions  approved  by 
the  administrative  body.”  Rochester  Telephone  Corporation 
v.  United  States,  307  U.  S.  125,  146.  See  also  Ewa  Plantation 
Co.  v.  Wallace  (Supreme  Court  of  the  District  of  Columbia, 
1934),  Washington  Law  Reporter,  Vol.  62,  No.  43,  p.  830; 
Gay  Union  Corporation  v.  Wallace,  supra. 

CONCLUSION 

It  is  submitted  that  the  allotment  order  of  the  appellee  is 
in  accordance  with  law,  and  should  be  affirmed. 

Respectfully  submitted. 

John  S.  L.  Yost, 

W.  Carroll  Hunter, 

Special  Assistants  to  the  Attorney  General 

John  C.  Bagwell, 

Principal  Attorney,  Department  of  Agriculture 

Attorneys  for  the  Appellee. 
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EXHIBIT  B 

[Copy] 

TITLE  7— UNITED  STATES  DEPARTMENT  OF  AGRI¬ 
CULTURE.  AGRICULTURAL  ADJUSTMENT  ADMIN¬ 
ISTRATION 

Chapter  VIII — Sugar  Division 

PART  S21 — SUGAR  QUOTAS 

Supplement  to  Decision  and  Order  of  the  Secretary  of 
Agriculture  Allotting  the  1941  Sugar  Quota  for  the 
Domestic  Beet  Sugar  Area. 

Pursuant  to  Section  821.53  of  the  “Decision  and  Order  of 
the  Secretary  of  Agriculture  Allotting  the  1941  Sugar  Quota 
for  the  Domestic  Beet  Sugar  Area”,  dated  May  9,  1941,  and 
the  increase  in  the  1941  sugar  quota  for  the  domestic  beet 
sugar  area  of  63,471  short  tons  of  sugar,  raw  value,  set  forth 
in  General  Sugar  Quota  Regulations,  Series  8.  No.  1,  Revision 
2.  dated  June  27,  1941,  a  quantity  of  sugar  equal  to  such 


increase  is  hereby  prorated  as  follows:  Additional 

allotment 

„  <  short  tons. 

rroeexxor  raw  vsihuM 

The  Amalgamated  Sugar  Co _  5.017 

American  Crystal  Sugar  Co _ 18.514 

Franklin  County  Sugar  Company _  301 

The  Garden  City  Company _  1. 195 

Great  Lakes  Sugar  Company _  3, 03S 

The  Great  Western  Sugar  Company _ 16,952 

Holly  Sugar  Corporation _  1, 535 

Los  Alamitos  Sugar  Company _  1.703 

Menominee  Sugar  Company _  977 

Michigan  Sugar  Company _  2,854 

The  National  Sugar  Manufacturing  Co _  364 

Ohio  Sugar  Co _  416 

Paulding  Sugar  Company -  293 

Spreckels  Sugar  Co -  872 

Sui>erior  Sugar  Refining  Co _  1,201 

Union  Sugar  Co _  1,042 

Utah-Idaho  Sugar  Co -  6,297 

Others _  0 


Total _ ^ _  63, 471 

In  testimony'  whereof,  I  have  hereunto  set  my  hand  and 
caused  the  official  seal  of  the  Department  of  Agriculture  to 
be  affixed  in  the  District  of  Columbia,  city  of  Washington, 
this  8th  day  of  July,  1941.  /s/  Paul  H.  Appleby, 

Acting  Secretary  of  Agriculture. 


DOMESTIC  BEET  SUGAR  AREA 
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Determination  of  19/tl  marketing  allotments  tinder  decision  and  order  of  Secretary  of  Agriculture  at  1.052,671 -ton  quota  level  * 
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Column  (II).  For  the  first  group  of  processors,  Column  (11)  is  derived  by  dividing  Column  (4)  by  1.133312,  the  factor  calculated  by  dividing  503,006  tons  (aggregate 
inventory  of  group)  by  413,837  Ions  (the  sum  of  412,861  tons,  aggregate  conditional  allotment  of  group,  ami  30,983  tons,  the  total  of  Column  (9)).  For  the  second  group, 
Columns  (7)  and  (11)  are  identical,  and  for  the  third  group,  Columns  (6)  ami  (II)  are  identical. 

Column  (12).  Column  (4)  divided  by  Column  (11). 
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EXHIBIT  C 

[Copy] 

TITLE  7— UNITED  STATES  DEPARTMENT  OF  AGRI¬ 
CULTURE,  AGRICULTURAL  ADJUSTMENT  ADMIN¬ 
ISTRATION 

Chapter  VIII — Sugar  Division 

PART  $21 — SUGAR  QUOTAS 

Supplement  to  Decision  and  Order  of  the  Secretary  of 
Agriculture  Allotting  the  1941  Sugar  Quota  for  the 
Domestic  Beet  Sugar  Area. 

Pursuant  to  Section  821.53  of  the  “Decision  and  Order  of  the 
Secretary  of  Agriculture  Allotting  the  1941  Sugar  Quota  for 
the  Domestic  Beet  Sugar  Area”,  dated  May  9.  1941,  and  the 
increase  in  the  1941  sugar  quota  for  the  domestic  beet  sugar 
area  of  116.425  short  tons  of  sugar,  raw  value,  set  forth  in 
General  Sugar  Quota  Regulations,  Series  8.  No.  1,  Revision 
3.  a  quantity  of  sugar  equal  to  such  increase  is  hereby  prorated 
as  follows : 

Additional 
allotment 
( short  tons. 

Processor  raw  value) 

The  Amalgamated  Sugar  Company _  17,640 

American  Crystal  Sugar  Company _  28, 741 

Central  Sugar  Company,  Inc -  106 

Franklin  County  Sugar  Company _ _ _  106 

The  Garden  City  Company _ _ _  1, 839 

Great  Lakes  Sugar  Company _  5,790 

The  Great  Western  Sugar  Company _  20, 597 

Gunnison  Sugar,  Inc _  63 

Holly  Sugar  Corporation -  1.  821 

Isabella  Sugar  Company _ 89 

Lake  Shore  Sugar  Company -  136 

Layton  Sugar  Company _  79 

Los  Alamitos  Sugar  Company _  2, 598 

Menominee  Sugar  Company _  1,505 

Michigan  Sugar  Company _  4,271 

Monitor  Sugar,  Division  of  Robert  Gage  Coal  Company _  154 

Mount  Clemens  Sugar  Beet  Growers’  Ass'n _  52 

The  National  Sugar  Manufacturing  Co _  1,152 

Ohio  Sugar  Company _  1,171 

Paulding  Sugar  Company _  448 
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Additional 
allotment 
(short  tons, 
raw  value) 


Spreckels  Sugar  Company -  1, 364 

Superior  Sugar  Refining  Company _  1, 851 

Union  Sugar  Company _  2,809 

Utah-Idaho  Sugar  Company -  22, 043 

Others _  0 


Total . . . . .  116, 425 


In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
caused  the  official  seal  of  the  Department  of  Agriculture  to  be 
affixed  in  the  District  of  Columbia,  city  of  Washington,  this 
16th  day  of  August,  1941. 

/s/  Claude  R.  Wickard 

Secretary  of  Agriculture 


DOMESTIC  BEET  SUGAR  AREA 
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Determination  of  t9/ft  marketing  allotments  under  decision  and  order  of  Secretary  of  Agriculture  at  1 ,7(18, 990-ton  quota  level ' 
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Column  (13).  Column  (3)  inullipllod  by  .0071525702,  tho  faclor  derived  by  dividing  12,437  tons  (balance  of  quota  to  be  allocated)  by  1,745,800  tons  (total  base). 
Column  (14).  Column  (11)  plus  Column  (13). 
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Exhibit  D 

[Copy] 

TITLE  T — UNITED  STATES  DEPARTMENT  OF  AGRI¬ 
CULTURE.  AGRICULTURAL  ADJUSTMENT  ADMIN- 
ISTRATION 

Chapter  VIII — Sugar  Division 

PART  821— SUGAR  QUOTAS 

Supplement  to  Decision  and  Order  of  the  Secretary  of 
Agriculture  Allotting  the  1941  Sugar  Quota  for  the 
Domestic  Beet  Sugar  Area. 

'Pursuant  to  Section  821.53  of  the  “Decision  and  Order  of 
the  Secretary  of  Agriculture  Allotting  the  1941  Sugar  Quota 
for  the  Domestic  Beet  Sugar  Area”,  dated  May  9,  1941,  and 
the  increase  in  the  1941  sugar  quota  for  the  domestic  beet 
sugar  area  of  156,503  short  tons  of  sugar,  raw  value,  set  forth 
in  General  Sugar  Quota  Regulations,  Series  8,  No.  1,  Revi¬ 
sion  4.  a  quantity  of  sugar  equal  to  such  increase  is  hereby 
prorated  as  follows: 

Additional 
allotment 
(short  tons. 

Processor  raw  value) 

The  Amalgamated  Sugar  Company _  31,756 

American  Crystal  Sugar  Company _  18, 153 

Central  Sugar  Company,  Inc -  1,329 

Franklin  County  Sugar  Company -  1,323 

The  Garden  City  Company _  972 

Great  Lakes  Sugar  Company _  3,757 

The  Great  Western  Sugar  Company _  41,797 

Gunnison  Sugar,  Inc _  785 

Holly  Sugar  Corporation _ 22,821 

Isabella  Sugar  Company _  1,117 

Lake  Shore  Sugar  Company -  1,707 

Layton  Sugar  Company _  986 

Los  Alamitos  Sugar  Company _  1,100 

Menominee  Sugar  Company -  820 

Michigan  Sugar  Company _  7,039 

Monitor  Sugar.  Division  of  Robert  Gage  Coal  Company _  1,934 

Mount  Clemens  Sugar  Beet  Growers’  Ass’n _  648 

The  National  Sugar  Manufacturing  Co _  770 

Ohio  Sugar  Company _  778 

Paulding  Sugar  Company _  723 

Spreekels  Sugar  Company _  17,095 

Superior  Sugar  Refining  Company -  995 
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Additional 
allotment 
(short  tons, 
raw  value) 

Union  Sugar  Company -  2,570 

Utah -Idaho  Sugar  Company _  15,528 


Others _ i _  0 

Total _  156,  503 


In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
caused  the  official  seal  of  the  Department  of  Agriculture  to 
be  affixed  in  the  District  of  Columbia,  city  of  Washington, 
this  29th  day  of  August,  1941. 

/s/  Claude  R.  Wickard, 

Secretary  of  Agriculture. 


DOMESTIC  BEET  SUGAR  AREA 
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Determination  of  1941  marketing  allotments  under  decision  and  order  of  Secretary  of  Agriculture  at  1,926,499-ton  quota  level 1 

(Unit:  Short  Ton,  Itaw  Valuel 
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BRIEF  OF  AMERICAN  CRYSTAL  SUGAR  COMPANY, 
A  CORPORATION,  ONE  OF  THE  INTERVENORS. 
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Special  Calendar 

SPRECKELS  SUGAR  COMP4XY,  Appellant , 

V. 

CLAUDE  R.  WICKARD,  SECRETARY  OF 
AGRICULTURE.  ET  AL..Up/W/«-s. 

and 

No.  7925 ! 
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Special  Calendar 

HOLLY  SUGAR  CORPORATION,  Appellant, 

CLAUDE  R.  WICKARD,  SECRETARY  OF 
AGRICULTURE,  ET  AL..\ Appellees. 
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IN  THE 


United  States  Court  of  Appeals 

for  the  District  of  Columbia 

No.  7916 

Special  Calendar 

SPRECKELS  SUGAR  COMPANY,  Appellant , 

v. 

CLAUDE  R.  WICKARD,  SECRETARY  OF 
AGRICULTURE,  ET  AL.,  Appellees, 

and 

No.  7925 

Special  Calendar 

HOLLY  SUGAR  CORPORATION,  Appellant, 

v. 

CLAUDE  R.  WICKARD,  SECRETARY  OF 
AGRICULTURE,  ET  AL.,  Appellees, 


BRIEF  OF  AMERICAN  CRYSTAL  SUGAR  COMPANY, 
A  CORPORATION,  ONE  OF  THE  INTERVENORS. 

i 

_  / 

STATEMENT  OF  THE  CASE. 

In  these  consolidated  cases,  Spreckels  Sugar  Company 
and  Holly  Sugar  Corporation  have  appealed  from  an  order 
of  the  Secretary  of  Agriculture  promulgated  under  author¬ 
ity  of  Section  205  (a)  of  the  Sugar  Act  of  1937  (50  Statutes 
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at  Large  903,  7  U.  S.  C.  A.  Secs.  1100-1183),  allocating  the 
sugar  quota  for  the  sugar  beet  area. 

American  Crystal  Sugar  Company,  a  New  Jersey  corpo¬ 
ration,  is  now  and  for  many  years  past  has  been  engaged 
in  the  sale  of  beet  sugar  and  presently  operates  eight  beet 
sugar  factories  and  its  product  during  1940  was  in  excess 
of  4,000,000  bags  of  direct  consumption  sugar  of  100  lbs. 
each  (Record  137,  206).  It  was  a  party  to  the  proceedings 
before  the  Secretary  of  Agriculture  and  has  intervened  in 
these  proceedings  under  authority  of  Section  250(d)  of  said 
Act  as  an  “interested  party”  and  “who  would  be  aggrieved 
or  whose  interest  would  be  adversely  affected  by  reversal 
or  modification  of  the  decision  of  the  Secretary  complained 
of.” 

In  the  statement  of  the  case  in  the  brief  of  each  appellant, 
the  general  facts  necessary  to  a  decision  have  been  fully  set 
out  as  well  as  particular  facts  relating  to  each  appellant’s 
individual  history.  American  Crystal  Sugar  Company’s 
conditional  allotment  was  184,318  short  tons  raw  value 
(Record  p.  243),  its  January  1, 1941  effective  inventory  was 
232,035  short  tons  raw  value  (Record  p.  243),  the  amount 
by  which  its  January  1,  1941,  effective  inventory  exceeded 
its  conditional  allotment  was  47,717  short  tons  raw  value 
and  the  percentage  of  its  January  1,  1941  effective  inven¬ 
tory  to  the  conditional  allotment  was  125.8830  (Record  p. 
245).  The  net  amount  by  which  the  conditional  allotment 
exceeded  the  effective  inventory  of  seven  processors  was 
13,515  short  tons  raw  value  (Record  p.  246)  which  was  al¬ 
lotted  between  this  intervenor  and  others,  this  intervenor’s 
additional  allotment  being  1,900  short  tons  raw  value.  In 
making  this  allocation,  the  Secretary  stated  that  it  was  made 

so  as  to  reduce  the  burden  of  carry-over  sugar  to  such 
a  degree  that  the  percentage  relationship  between  the 
effective  inventories  of  processings  from  proportionate 
shares  and  the  allotments  would  be  identical  for  each 
1  processor  participating  in  such  allocation,  but  the  per¬ 
centage  relationship  so  established  should  be  in  excess 
of  the  similar  relationship  for  any  other  processor. 
(Record  pp.  246-7) 
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The  percentage  by  which  the  Holly  Sugar  Corporation’s 
effective  inventory  exceeded  its  allotment  was  .0080617  and 
that  of  Spreckels  was  .005024  (Record  p.  245),  which  was 
too  small  to  permit  them  to  participate  in  the  allocation  of 
the  excess  (Record  p.  247). 

The  complaint  of  each  of  the  appellants  is  that  the  Secre¬ 
tary  has  used  January  1,  1941  effective  inventories  as  a 
factor  in  arriving  at  the  allotments.  But  this  not  entirely 
true.  The  total  effective  inventories  of  processors  was 
1,754,820  short  tons,  raw  value  and  the  quota  for  the  area 
was  1,589,100.  The  supply  of  sugar  from  effective  inven¬ 
tories  alone,  exceeded  the  quota  by  165,720,  short  tons,  raw 
value.  (R.  235,  236)  Both  appellants  concede  that  the  Sec¬ 
retary  considered  only  processings  and  marketings  in  ar¬ 
riving  at  the  conditional  allotments.  If  the  conditional 
allotments  had  not  exceeded  the  January  1, 1941  effective  in¬ 
ventories  of  some  of  the  processors  not  parties  to  this  ap¬ 
peal,  the  appellants  w'ould  have  had  no  cause  for  complaint 
(Holly  brief  p.  11;  Spreckels  brief,  p.  10).  Their  com¬ 
plaint  is  limited  to  the  rule  adopted  by  the  Secretary  that 
effective  inventories  should  be  used  as  a  yardstick  to  limit 
individuals  allotments  so  long  as  the  total  effective  inven¬ 
tories  exceed  the  quota  for  the  area. 

Conditional  allotments  were  ascertained  by  giving  75  per 
cent  weight  to  the  average  processings  of  each  processor 
for  the  best  three  years  of  its  1937,  1938,  1939  and  1940 
crops  and  25  per  cent  weight  to  average  marketings  of  each 
processor  during  the  three  calendar  years  1937,  1938  and 
1939. 

The  issue  presented,  therefore,  is  whether  the  Secretary 
was  justified  in  using  effective  inventories  as  a  yardstick 
to  limit  the  individual  allotments  so  long  as  the  aggregate 
effective  inventories  exceed  the  quota  for  the  area. 
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STATUTE  INVOLVED. 

The  statute  involved  is  the  Sugar  Act  of  1937  and  partic¬ 
ularly  Section  205(a)  which  reads  as  follows: 

!  Section  205.  (a)  Whenever  the  Secretary  finds  that 
the  allotment  of  any  quota,  or  proration  thereof,  estab¬ 
lished  for  any  area  pursuant  to  the  provisions  of  this 
Act,  is  necessary  to  assure  an  orderly  and  adequate 
flow  of  sugar  or  liquid  sugar  in  the  channels  of  inter- 
!  state  or  foreign  commerce,  or  to  prevent  disorderly 
marketings  or  importation  of  sugar  or  liquid  sugar,  or 
to  maintain  a  continuous  and  stable  supply  of  sugar 
or  liquid  sugar,  or  to  afford  all  interested  persons  an 
equitable  opportunity  to  market  sugar  or  liquid  sugar 
within  any  area’s  quota,  after  such  hearing  and  upon 
such  notice  as  he  may  by  regulations  prescribe,  he  shall 
make  allotments  of  such  quota  or  proration  thereof  by 
allotting  to  persons  "who  market  or  import  sugar  or 
liquid  sugar,  for  such  periods  as  lie  may  designate,  the 
quantities  of  sugar  or  liquid  sugar  which  each  such 
person  may  market  in  continental  United  States,  the 
Territory  of  Hawaii,  or  Puerto  Pico,  or  may  import  or 
bring  into  continental  United  States,  for  consumption 
1  therein.  Allotments  shall  be  made  in  such  manner  and 
in  such  amounts  as  to  provide  a  fair,  efficient,  and  equi¬ 
table  distribution  of  such  quota  or  proration  thereof, 
by  taking  into  consideration  the  processings  of  sugar 
or  liquid  sugar  from  sugar  beets  or  sugarcane  to  which 
proportionate  shares,  determined  pursuant  to  the  pro¬ 
visions  of  subsection  (b)  of  section  302.  pertained :  the 
past  marketings  or  importations  of  each  such  person : 
or  the  ability  of  such  person  to  market  or  import  that 
portion  of  such  quota  or  proration  thereof  allotted  to 
him.  The  Secretary  may  also,  upon  such  hearing  and 
notice  as  he  may  by  regulations  prescribe,  revise  or 
amend  any  such  allotment  upon  the  same  basis  as  the 
initial  allotment  was  made. 
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STATEMENT  OF  POINTS. 

I.  In  making  the  allotments  in  his  order  of  May  9,  1941, 
the  Secretary  complied  strictly  with  the  mandate  of  the 
statute. 

SUMMARY  OF  ARGUMENT. 

The  Secretary  strictly  complied  with  the  Act  in  making 
the  allotments.  The  amount  of  effective  inventory  as  of  the 
end  of  any  given  year  is  the  result  of  processings  and  mar¬ 
ketings.  If  processings  are  large  and  marketings  are  low, 
effective  inventory  is  high.  If  processings  are  small  and 
marketings  are  high,  effective  inventory  is  low.  And  if  proc¬ 
essings  and  marketings  maintain  a  proper  ratio,  the  effec¬ 
tive  inventory  is  uniform.  The  January  1,  1941  effective 
inventory  was  the  resultant  of  processings  and  marketings 
and  it  was  just  as  reasonable  for  the  Secretary  to  take  into 
consideration  this  result  of  processings  and  marketings  as 
it  was  for  him  to  take  into  consideration  three  years  of 
processings  and  marketings,  and  to  give  a  percentage 
weight  of  75  to  processings  and  a  percentage  weight  of  only 
25  to  marketings. 

The  rule  adopted  of  limiting  the  allotment  to  the  effective 
inventory  so  long  as  the  quota  was  less  than  the  total  effec¬ 
tive  inventory  was,  to  quote  from  the  Act  itself,  necessary 

to  assure  an  orderly  and  adequate  flow-  of  sugar  or 
liquid  sugar  in  the  channels  of  interstate  or  foreign 
commerce,  or  to  prevent  disorderly  marketing  or  im¬ 
portation  of  sugar  or  liquid  sugar,  or  to  maintain  a 
continuous  and  stable  supply  of  sugar  or  liquid  sugar, 
or  to  afford  all  interested  persons  an  equitable  oppor¬ 
tunity  to  market  sugar  or  liquid  sugar  within  any 
area’s  quota.  *  *  *  Allotments  shall  be  made  in 

such  maimer  and  in  such  amounts  as  to  provide  a  fair, 
efficient  and  equitable  distribution  of  such  quota  #  #  #. 

Such  wras  the  finding  and  conclusion  of  the  Secretary  as 
shown  by  the  following  excerpt  from  the  4 ‘Statement  of 
Facts  and  Grounds  for  Decision”  which  he  w*as  required 
by  Section  205(c)  to  file  with  this  Court: 
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It  was  deemed  necessary,  therefore,  in  order  to  pro¬ 
vide  a  fair,  efficient,  and  equitable  distribution  of  the 
quota  to  modify  the  conditional  allotments  through  a 
restriction  on  the  marketings  of  any  processor  to  his 
January  1, 1941,  inventory  (with  the  exception  noted  in 
the  decision)  so  long  as  the  inventory  of  the  industry 
should  exceed  the  quota  requirements  for  1941.  (Rec¬ 
ord  pp.  255-256) 


ARGUMENT. 

I.  The  Secretary  Complied  With  the  Mandate  of  the 

Statute. 

The  Sugar  Act  of  1937  was  enacted  for  the  purpose  of 
providing  for  the  stabilization  of  the  sugar  producing,  re¬ 
fining  and  importing  industries.  Gay  Union  Corporation 
v.  Wallace,  71  App.  D.  C.  382,  112  Fed.  (2d)  192.  Section 
201  directs  the  Secretary  to  determine  for  each  calendar 
year  the  amount  of  sugar  needed  to  meet  the  requirements 
of  Consumers  in  the  continental  United  States;  Section  202 
directs  him  to  establish  quotas  for  various  areas,  including 
the  sugar  beet  area;  and  Section  205(a)  provides  that 

Whenever  the  Secretary  finds  the  allotment  of  any 
quota  *  *  *  established  for  any  area  *  *  *  is  necessary  to 
assure  an  orderly  and  adequate  flow  of  sugar  *  *  *  in 
i  the  channels  of  interstate  #  *  *  commerce,  or  to  prevent 
disorderly  marketing  of  sugar  #  *  *  or  to  maintain  a 
continuous  and  stable  supply  of  sugar  *  *  #  or  to  afford 
all  interested  persons  an  equitable  opportunity  to  mar- 
i  ket  sugar  *  *  *  within  any  area’s  quota  *  *  *  he  shall 
make  allotments  of  such  quota  •  *  *.  Allotments  shall 
be  made  in  such  manner  and  in  such  amounts  as  to  pro¬ 
vide  a  fair,  efficient,  and  equitable  distribution  of  such 
quota  #  *  by  taking  into  consideration  the  processings 

of  sugar  *  *  * ;  the  past  marketings  •  •  •  of  each  such 
person;  or  the  ability  of  such  person  to  market  *  *  * 
that  portion  of  such  quota  *  *  •  allotted  to  him. 

Pursuant  to  these  provisions  of  law,  the  Secretary  made 
a  determination  of  the  amount  of  sugar  needed  to  meet  the 
requirements  of  consumers  in  the  continental  United  States, 
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fixed  the  quotas  for  the  various  areas,  including  the  sugar 
beet  area,  and  made  allotments  of  such  quota  to  the  various 
beet  sugar  processors  in  said  area  after  hearing  as  required 
by  Section  205(a).  In  so  doing,  he  first  made  a  “condi¬ 
tional  allotment”  on  the  basis  of  giving  75  per  cent  weight 
to  the  average  processings  of  each  processor  for  the  best 
three  years  of  its  1937,  193S,  1939  and  1940  crops  and  25 
per  cent  weight  to  the  average  quantity  of  sugar  marketed 
by  each  processor  during  the  three  calendar  years  1937, 
193S  and  1939.  Where  the  conditional  allotment  was  greater 
than  the  January  1,  1941  effective  inventory  (as  was  the 
case  with  respect  to  several  processors  other  than  appel¬ 
lants)  the  final  allotment  of  such  processor  was  limited  to 
the  amount  of  his  January  1,  1941  effective  inventory  and 
the  excess  pro-rated  between  processors  whose  January  1, 
1941  effective  inventory  exceeded  their  conditional  allot¬ 
ment  and  who  had  the  highest  percentage  relationship  be¬ 
tween  effective  inventory  and  conditional  allotment  (Rec¬ 
ord  pp.  246-7).  It  is  apparent  therefore  that  the  January 
1,  1941  effective  inventory  entered  into  the  formula  only 
( 1 )  for  the  purpose  of  limiting  the  allotment  of  any  proces¬ 
sor  whose  conditional  allotment  exceeded  its  effective  in¬ 
ventory  only  so  long  as  the  quota  for  the  Area  was  less  than 
the  total  effective  inventory,  and  (2)  for  the  purpose  of 
allocating  any  excess  to  those  processors  whose  January  1, 
1941  effective  inventory  substantially  exceeded  their  con¬ 
ditional  allotments. 

It  is  respectfully  submitted  that  the  Secretary  rightly 
took  into  consideration  the  January  1,  1941  inventories  in 
arriving  at  the  final  allotments  made.  Effective  inventory 
was  not  a  new  or  additional  factor,  as  contended  by  appel¬ 
lants.  It  was  the  result  or  effect  of  processings  and  mar¬ 
ketings  and  hence  an  integral  part  of  these  two  factors. 
If  there  is  no  processing  or  marketing,  there  can  be  no 
effective  inventory.  If  there  are  large  processings  and  low 
marketings,  a  large  effective  inventory  results.  If  there 
are  small  processings  and  high  marketings,  a  low  effective 
inventory  results.  If  there  are  normal  processings  and 
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normal  marketings,  a  normal  inventory  results.  And  if 
the  effective  inventory  is  high,  to  protect  itself  even  in  nor¬ 
mal  times,  the  processor  must  either  reduce  his  processings 
during  the  ensuing  year  or  greatly  increase  his  marketings. 
In  Gay  Union  Corporation  v.  Wallace ,  supra ,  this  court 
said:  “Recent  processings  and  past  marketings  are  items 
that  may  be  accurately  ascertained.  Moreover  they  evi¬ 
dence  an  actual  ability  to  market.” 

It  is  equally  true  that  effective  inventory  may  be  just  as 
accurately  ascertained  as  it  is  the  result  of  processings  and 
marketings. 

Section  205(a),  supra,  directs  the  Secretary  to  make  allot¬ 
ments  of  quotas  whenever  he  finds  it  is  necessary  to  assure 
an  orderly  and  adequate  flow  of  sugar  in  channels  of  inter¬ 
state  commerce  or  to  prevent  disorderly  marketing  or  to 
maintain  a  continuous  and  stable,  supply  of  sugar  or  to 
afford  all  interested  persons  an  equitable  opportunity  to 
malrket  sugar  within  the  area’s  quota.  It  also  provides  that 
allot m cuts  shall  be  wade  in  such  wanner  and  in  such 
amounts  as  to  provide  a  fair,  efficient  and  equitable  distri¬ 
bution  of  such  quota.  In  his  Statement  of  Facts  and 
Grounds  for  Decision  (Record  p.  255)  the  Secretary  said: 

i  The  adjustment  of  inventory  position,  ordinarily 
achieved  by  the  individual  processor  through  his  mar¬ 
keting  policy,  may,  under  the  quota  system,  be  attained 
only  by  the  application  of  a  method  of  allotment  which 
gives  due  consideration  to  the  disparity  of  inventory 
positions  of  processors  on  January  1. 

It  was  believed  that  a  fair,  efficient,  and  equitable  dis¬ 
tribution  of  the  quota  required  that  consideration  be 
given  to  “processings  from  proportionate  shares”  and 
to  “past  marketings”  of  sugar.  Under  the  unusual 
i  circumstances  prevailing  in  the  beet  sugar  area  dur¬ 
ing  1941,  this  consideration  could  not,  however,  be  lim- 
i  ited  to  a  mere  summation  of  production  from  particu¬ 
lar  crops  or  deliveries  in  particular  years.  In  order  to 
establish  a  fair  allotment  of  the  1941  marketing  quota, 
it  was  necessary  to  give  consideration  to  inventories  on 
January  1,  1941,  which  had  resulted  from  one  or  more 
of  the  following:  (1)  the  processings  from  proportion- 


9 


ate  shares  of  the  1940  crop  which  varied  in  size  as  be¬ 
tween  districts,  (2)  the  limited  marketings  due  to  re¬ 
strictive  marketing  allotments  in  1940,  or  (3)  the  mar¬ 
ketings  during  periods  when  restrictive  allotments  were 
not  in  effect.  Consequently,  “processings  from  pro¬ 
portionate  shares”  and  “past  marketings”  were  con¬ 
sidered  by  the  use  of  a  3-year  average  of  processings 
and  a  3-year  average  of  marketings,  weighted  75  and 
25  per  cent  respectively,  and  the  results  were  modified 
so  as  to  achieve  equity  in  the  distribution  of  the 
carryover  inventory  arising  from  the  action  taken  by 
the  Secretary  pursuant  to  section  302  of  the  act.  It 
was  the  considered  judgment  of  the  Secretary  that  al¬ 
lotments  made  in  this  manner  provided  a  fair,  efficient, 
and  equitable  distribution  of  the  quota  for  the  beet  su¬ 
gar  area. 

Conditional  allotments  computed  in  the  manner  set 
forth  in  the  decision  would  have  required  some  proces¬ 
sors  to  withhold  1940  crop  sugar  from  the  market  until 
1942,  while  others  would  have  been  permitted  to  mar¬ 
ket  1941  crop  sugar  late  in  the  1941  marketing  quota 
year.  If  such  allotments  were  not  modified  it  was  be¬ 
lieved  that  those  processors  wTho  would  have  been  re¬ 
quired  to  carry  1940  crop  sugar  in  1942,  while  other 
processors  were  permitted  to  market  the  product  of 
1941  fall  processings  in  the  fall  of  1941,  would  have 
been  unfairly  treated.  It  was  deemed  necessary,  there¬ 
fore,  in  order  to  provide  a  fair,  efficient,  and  equitable 
distribution  of  the  quota  to  modify  the  conditional  al¬ 
lotments  through  a  restriction  on  the  marketings  of 
any  processor  to  his  January  1,  1941,  inventory  (with 
the  exception  noted  in  the  decision)  so  long  as  the  in¬ 
ventory  of  the  industry  should  exceed  the  quota  re¬ 
quirements  for  1941.  (Record  pp.  255-256) 

In  the  Gay  Union  Corporation  v.  Wallace,  supra,  this 
court  said  (p.  195) :  “The  Sugar  Act  was  enacted  ‘for  the 
purpose  of  providing  for  the  stabilization  of  sugar  produc¬ 
ing,  refining  and  importing  industries.’  ”  The  above  quoted 
statement  of  the  Secretary  abundantly  demonstrates  the 
need  for  considering  effective  inventories  in  arriving  at  a 
“fair,  efficient  and  equitable  distribution  of  such  quota”. 
Unless  the  action  of  the  Secretary  is  arbitrary  and  capri- 
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cions,  this  court  should  not  arrogate  to  itself  the  right  to 
substitute  its  judgment  for  that  delegated  to  the  Secretary 
under  the  statute,  whether  it  be  with  respect  to  the  number 
of  years  to  be  considered,  the  relative  percentage  weights  to 
be  given  processings  and  marketings,  in  determining  the 
conditional  quotas,  or  the  use  of  the  result  or  effect  of  past 
processings  and  marketings,  (namely  effective  inventory) 
as  a  yardstick  in  fixing  the  maximum  allotments  to  be  al¬ 
lowed  to  each  processor  so  long  as  the  total  effective  inven¬ 
tories  exceed  the  quota  for  the  area. 

In  providing  that  the  Secretary  shall  take  into  considera¬ 
tion  processings  and  past  marketings  the  Act  does  not  spec¬ 
ify  the  exact  manner  in  which  such  consideration  is  to  be 
given.  We  contend  that  the  Secretary  would  be  “taking 
into  consideration  ”  processings  and  past  marketings  in 
adopting  effective  inventories  as  the  basis  of  his  formula, 
since  the  effective  inventory  is  reached  by  deducting  mar¬ 
ketings  from  processings.  The  fact  that  effective  invento¬ 
ries,  as  of  January  1,  1941,  exceeded  the  amount  of  sugar 
which  the  Secretary  then  estimated  could  be  sold  in  conti¬ 
nental  United  States  was  the  impelling  factor  which  con¬ 
vinced  the  Secretary  that  marketing  allotments  were  neces¬ 
sary.  Furthermore,  since  marketing  allotments  relate  to 
sugar  not  sold  rather  than  to  sugar  already  sold,  it  is  most 
logical  that  past  marketings  be  taken  into  consideration  by 
deducting  the  same  from  past  processings  in  determining 
the  amount  of  sugar  which  can  be  sold  and  should  be  sold 
during  the  current  calendar  year. 

Again  effective  inventories  are  the  most  significant  evi¬ 
dence  of  ability  to  market.  In  the  Gay  Union  case  this  court 
observed  that  the  Secretary,  in  his  discretion,  could  have 
granted  an  allotment  to  the  Gay  Union  Company  by  virtue 
of  its  ownership  of  a  refinery  and  its  potential  ability  to  pro¬ 
duce  and  sell  sugar.  In  the  light  of  this  conclusion  that  the 
ownership  of  a  factory  was  sufficient  to  justify  an  allot¬ 
ment,  it  is  quite  obvious  that  the  ownership  on  January  1, 
1941,  of  sugar  on  hand  is  even  a  more  apparent  justification 
to  the  Secretary  in  making  an  allotment  predicated  in  whole 
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or  in  part  upon  the  existence  and  ownership  of  such  sugar. 

It  is  certainly  fair  to  permit  a  processor  to  sell  all  of  the 
sugar  which  he  had  on  hand  January  1, 1941,  before  author¬ 
izing  some  other  processor  to  sell  not  only  that  sugar  but 
also  part  of  his  current  processings;  the  consideration  of 
effective  inventories  is  certainly  efficient  since  the  sugar  is 
presently  on  hand  and  ready  for  market;  and  it  would  be 
highly  inequitable  to  permit  one  processor  to  sell  1941  sugar 
as  it  was  processed  and  at  the  same  time  to  require  another 
processor  to  carry  over  into  1942  sugar  which  he  had  proc¬ 
essed  during  the  year  1940.  Such  was  the  conclusion  of  the 
Secretary  (R.  255). 

Furthermore,  one  of  the  purposes  of  quota  allotments  is 
to  afford  all  interested  persons  an  equitable  opportunity  to 
market  sugar.  Any  formula  which  would  permit  one  proc¬ 
essor  to  sell  more  than  his  effective  inventory  while  requir¬ 
ing  others  to  carry  substantial  portions  thereof  for  more 
than  a  year  would  not  afford  an  equitable  opportunity  to 
market. 

There  is  some  suggestion  in  the  Holly  and  Spreckels 
briefs  to  the  effect  that  a  large  effective  inventory  indicates 
inability  to  market.  The  record,  however,  is  replete  with 
evidence  to  the  effect  that  the  1940  crop  exceeded  all  ex¬ 
pectations  (Record  p.  253),  whereas  at  the  same  time  mar¬ 
ketings  in  1940  w’ere  limited  by  allotment  restrictions.  Al¬ 
though  the  1939  restrictions  were  removed  during  the 
month  of  September  during  that  year  (4  Fed.  Reg.  3889), 
it  cannot  be  contended  that  marketings  were  in  effect  un¬ 
restricted  since  the  orderly  marketing  which  the  Act  con¬ 
templates  requires  that  at  all  time  during  the  year  a  proces¬ 
sor  governs  his  sales  in  such  manner  as  to  permit  him  to 
supply  his  customers  throughout  the  entire  year.  Conse¬ 
quently,  during  the  nine  months  of  1939  while  quota  re¬ 
strictions  prevailed  a  processor  would  necessarily  curtail 
his  sales  and  the  removed  of  the  restrictions  in  1939  did  not 
have  the  effect  of  permitting  a  processor  to  sell  as  much 
sugar  as  he  would  have  sold  if  no  quota  restrictions  had  pre¬ 
vailed  at  any  time  during  the  year. 
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In  the  light  of  the  substantial  production  during  the  years 
1939  and  1940,  coupled  with  the  fact  that  sales  during  those 
two  years  were  either  wholly  or  partially  restricted,  it  be¬ 
comes  apparent  that  the  effective  inventory  situation  on 
January  1,  1941,  does  not  reflect  any  inability  to  sell.  The 
record  contains  no  suggestion  that  American  Crystal  Sugar 
Company  or  any  other  processor  could  not  sell  all  of  the 
sugar  allotted  to  it  for  sale. 

In  support  of  the  argument  that  the  Secretary  was  with¬ 
out  authority  to  consider  effective  inventories  counsel  for 
the  Holly  Sugar  Corporation  state  (Brief  p.  21) : 

Elsewhere  in  the  Act,  when  Congress  intended  the 
Secretary  to  consider  inventories  in  reaching  a  deci¬ 
sion,  Congress  set  forth  its  intention  in  express  terms, 
for  example,  see  Sec.  201,  Sec.  204(a),  Sec.  301(c)  and 
Sec.  302(a)  of  the  Act.  Significant  is  the  omission  in 
See.  205(a)  of  any  direction  to  the  Secretary  to  con¬ 
sider  inventories  in  determining  marketing  allotments. 

The  explanation  is  simple. 

Section  201  requires  the  Secretary  to  “determine  #  *  * 
the  amount  of  sugar  needed  to  meet  the  requirements  of  con¬ 
sumers”  in  the  Uniter  States.  It  requires  the  Secretary 
to  use  as  a  basis  the  quantity  of  direct-consumption  sugar 
distributed  for  consumption  and  to  “make  allowance  for  a 
deficiency  or  surplus  in  inventories  of  sugar”.1  It  would 
have  been  impossible  to  “determine  *  *  *  the  amount  of 
sugar  needed  to  meet  the  requirements  of  the  consumers  in 
the  United  States”  without  making  allowance  for  the  exist¬ 
ing  “deficiency  or  surplus  in  inventories  of  sugar”.  Neither 
“processing”  not  “marketing”  is  mentioned. 

Section  204(a)  provides  for  revision  of  quotas  for  areas 
where  the  Secretary  determines,  “in  view  of  the  current  in¬ 
ventories  of  sugar,”  the  “estimated  production”  of  sugar 

i  The  Report  of  the  House  Committee  on  Agriculture  (No.  1179,  75th  Cong., 
1st  Sess.  p.  5)  states:  “The  Secretary  of  Agriculture  is  authorise!  under 
Section  201  to  determine  the  requirements  of  consumers  of  sugar  for  each 
calendar  year  on  the  basis  of  distribution  figures  for  direct-consumption  sugar 
during  the  period  stated  in  the  bill,  adjusted  for  a  deficiency  or  a  surplus  in 
inventories  and  changes  in  consumption.” 
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beets  and  the  “normal  marketings”  of  new  crop  sugar,  any 
domestic  area  will  be  unable  to  market  its  quota.2  This  sec¬ 
tion  is  a  complement  of  Sections  201  and  202  which  fix  the 
quotas  for  the  various  areas.  This  section  refers  to  “nor¬ 
mal  marketings  *  *  *  of  new  crop  sugar”  but  “processings” 
are  not  mentioned. 

Sections  301(c)  and  302(a)  are  a  part  of  Title  III  of  the 
Act,  which  relates  to  conditional  payments  to  producers  of 
sugar  beets  (and  producers  who  are  also  processors)  who 
do  not  market  an  amount  of  sugar  beets  in  excess  of  the 
proportionate  shares  for  the  farm.  The  purpose  of  this 
title,  as  indicated  in  both  of  these  sections,  is  to  limit  the 
production  of  sugar  beets  to  that  “required  to  be  processed 
to  enable  the  area  in  which  such  sugar  beets  *  *  #  are  pro¬ 
duced  to  meet  the  quota  (and  provide  a  normal  carry-over 
inventory)  as  estimated  by  the  Secretary  for  such  area.”3 
The  word  “quota”  as  herein  used  is,  of  course,  the  quota 
for  a  particular  area  determined  by  the  Secretary  under 
Sections  201-204.  While  the  words  “marketed”  and 
“processed”  are  employed  they  are  restricted  in  their 
use  to  producers  who  are  also  processors. 

Section  205(a)  is  the  only  section  in  which  both  the  terms 
“processings”  and  “marketings”  are  enumerated.  As 
we  have  hereinbefore  pointed  out  effective  inventory 
is  the  result  or  effect  of  processings  and  market¬ 
ings.  In  order,  therefore  properly  to  consider  “process¬ 
ings”  and  “marketing”  and  to  give  proper  weight  to  each 
of  these  factors,  it  was  absolutely  essential  to  consider  ef- 

2  The  House  Report  states  (p.  6) :  “Further  provision  is  made  under  section 
204  for  redistribution  to  other  domestic  areas  and  to  Cuba  of  that  quantity 
of  sugar  which  any  such  area  is  unable  to  supply,  such  redistribution  to  be  on 
the  same  basis  as  the  quotas  then  in  effect. 

s  The  House  Report  states  (p.  6):  “Title  III  contains  the  conditional 
payment  provisions.  The  Secretary  is  authorized  to  make  payments  to  pro¬ 
ducers  who  do  not  employ  child  labor  (except  members  of  their  immediate 
families),  pay  wages  not  less  than  those  determined  by  the  Secretary  to  be 
fair  and  reasonable,  do  not  market  sugar  beets  or  sugar  cane  in  excess  "of  their 
respective  shares  (in  terms  of  sugar)  of  an  area’s  quota.  If  they  are  also 
processors,  to  pay  for  ‘•ugar  beets  and  sugarcane  at  rates  not  less  than  those 
determined  by  the  Secretary  to  be  fair  and  reasonable.” 
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fective  inventories.  Both  these  factors  having  been  ex¬ 
pressly  inserted  in  the  Act,  it  was  unnecessary  and  would 
have  been  surplusage  to  add  the  term  “effective  inventory”. 

CONCLUSION. 

In  conclusion,  it  is  respectfully  submitted  that  a  “fair, 
efficient  and  equitable  allotment  of  the  quota”  which  will 
“afford  all  interested  persons  an  equitable  opportunity  to 
market  sugar”,  whether  based  on  past  processings  and  mar¬ 
ketings  or  ability  to  market  must  take  into  consideration 
effective  inventories,  which  show  the  net  result  of  past 
processing  and  marketings  and  evidence  ability  to  market. 
This  the  Secretary  has  done  in  making  the  allotments  for 
the  sugar  beet  area  and  his  action  should  not  be  disturbed. 
The  appeals  filed  herein  should,  accordingly,  be  dismissed. 

Lewis  and  Grant 

Irving  Hale,  Jr. 

First  National  Bank  Bldg., 
Denver,  Colorado 

Robert  Faulkner 

i  Shoreham  Building, 

!  Washington,  D.  C. 

September  29,  1941. 
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In  The 


Unitpb  S’tatpa  (Court  of  Appeals 

For  the  District  of  Columbia 

No.  7916 
No.  7925 

Special  Calendar 

Spreckels  Sugar  Company,  Appellant, 


Claude  R.  Wickard,  Secretary  of  Agriculture,  Appellee. 


Holly  Sugar  Company,  Appellant, 


Claude  R.  Wickard,  Secretary  of  Agriculture,  Appellee. 

— and — 

The  Great  Western  Sugar  Company,  Los  Alamitos  Sugar 
Company,  The  Amalgamated  Sugar  Company, 
Utah-Idaho  Sugar  Company, 

Michigan  Sugar  Company,  Interveners. 


BRIEF  FOR  INTERVENERS  THE  AMALGAMATED  SUGAR 
!  COMPANY  AND  UTAH-IDAHO  SUGAR  COMPANY. 


STATEMENT  OF  INTERVENERS'  POSITION 

This  brief  is  filed  jointly  by  the  Amalgamated  Sugar 
Company  and  the  Utah-Idaho  Sugar  Company  and  is  in  re¬ 
sponse  to  the  separate  briefs  filed  by  appellants  Spreckels 
Sugar  Company  and  Holly  Sugar  Corporation  in  cases  7916 
and  7925. 

The  Amalgamated  Sugar  Company  manufactures  beet 
sugar  in  Utah,  Idaho  and  Oregon.  The  Utah-Idaho  Sugar 
Company  manufactures  beet  sugar  in  Utah,  Idaho,  Washing¬ 
ton,  Montana  and  South  Dakota. 
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Both  companies  market  sugar  in  interstate  commerce  and 
both  are  subject  to  the  Sugar  Act  of  1937. 

In  case  No.  7916 — Spreckels  Sugar  Company,  appellant, 
vs.  Claude  R.  Wickard,  Secretary  —  and  in  case  No.  7925  — 
Roily  Sugar  Corporation,  appellant,  vs.  Claude  R.  Wickard , 
Secretary  —  both  the  amalgamated  and  Utah-Idaho  Sugar 
Company  became  interveners  by  timely  serving  and  filing 
of  notices  of  intention  to  intervene  supported  by  verified 
statements  showing  the  nature  of  their  interests.  (Cons.  App. 
292,  297,  302,  308.) 

Appellants  seek  to  reverse  a  decision  and  order  of  the 
Secretary  of  Agriculture,  dated  May  9,  1941  (Cons.  App. 
235-251)  allotting  the  1941  sugar  quota  for  the  domestic  sugar 
beet  area  among  the  several  sugar  beet  processing  companies. 

Appellants  seek  to  establish  that  the  order  appealed  from 
is  based  upon  an  unauthorized  interpretation  of  the  Sugar 
Act  of  1937  [Act  of  September  1, 1937,  c.  898  (50  Stat.  903-916) 
U.  S.  C.  A.  Title  7,  Secs.  1100-1183,  as  amended  by  the  Act 
of  June  25,  1940,  c.  423  (54  Stat.  571)  U.  'S.  C.  A.  Title  7,  Sec. 
1131,  Act  of  October  10,  1940,  c.  839  (54  Stat.  1092)  U.  S. 
C.  A.  Title  7,  Secs.  1111,  1131,  Act  of  October  15, 1940,  c.  837 
(54  Stat.  1178)  U.  S.  C.  A.  Title  7,  Secs.  1117,  1173,  1183.] 
They  further  seek  to  establish  that  they  have  been  adversely 
affected  by  the  order. 

These  interveners  seek  to  sustain  the  order  of  the  Secre¬ 
tary  and  to  establish  that  by  a  reversal  of  the  order  they 
would  be  adversely  affected. 

STATEMENT  OF  POINTS 

1.  The  Secretary  may  exercise  the  powers  conferred  by 
Sec.  205(a)  of  the  Sugar  Act  only  after  he  has  made  a  finding 
that  the  allotment  of  the  sugar  quota  for  the  Domestic  Beet 
Sugar  area  is  necessary  to  effect  one  or  more  of  the  purposes 
specified  in  the  section. 

2.  The  Secretary  has  found  that  excessive  inventories 
of  sugar  require  the  allotment  of  the  quota  and,  therefore, 
the  allotment  should  be  upon  a  basis  calculated  to  reduce 
inventories. 

3.  The  allotment  of  the  quota  must  be  fair,  efficient  and 
equitable  and  other  standards  specified  in  the  act  must  be  so 
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employed  as  to  yield  a  result  fair  and  equitable  to  all  in¬ 
terested  parties. 

4.  The  use  of  “effective  inventories’ ’  is  not  prohibited 
by  Sec.  205(a)  of  the  Sugar  Act  but  on  the  contrary  is  ex¬ 
pressly  authorized  by  that  section. 

SUMMARY  OF  ARGUMENT 

Sec.  205(a)  of  the  Sugar  Act  of  1937  authorizes  the  Secre¬ 
tary  to  allot  the  sugar  quota  for  any  producing  area  if  he 
has  first  found  from  information  available  that  such  allot¬ 
ment  is  necessary.  He  found  that  allotment  of  the  1941 
quota  for  the  domestic  beet  sugar  area  was  necessary  for 
the  reason,  among  others,  that  inventories  in  the  hands  of 
processors  were  excessive.  Such  finding  is  not  challenged 
by  anybody. 

The  existence  of  excessive  inventories  being  the  reason 
for  allotting  the  quota,  the  section  by  clear  implication  au¬ 
thorizes  and  requires  a  basis  of  allotments  calculated  to  work 
off  the  excesses  of  inventory  in  a  fair,  efficient  and  equitable 
manner  and  the  use  of  effective  inventories  as  a  standard  in 
establishing  a  basis  for  the  allotment  was  necessary  to  a  fair, 
efficient  and  equitable  allotment. 

Sec.  205(a)  provides  that  a  fair,  efficient  and  equitable 
allotment  or  proration  of  the  quota  shall  be  made  by  taking 
into  consideration  processings  of  sugar  from  sugar  beets, 
past  marketings  of  sugar,  or  ability  to  market.  “Effective 
inventories”  are  in  no  sense  foreign  to  the  consideration  per¬ 
mitted  the  Secretary  but  on  the  contrary  are  expressly  in¬ 
cluded  in  the  section.  “Effective  inventories”  is  simply  a 
term  used  in  the  industry  to  describe  processings.  There  is 
nothing  peculiar  about  inventory  sugar.  Such  sugar  comes 
as  completely  within  the  definition  of  “processings”  as  any 
sugar  conceivably  could  and,  what  is  more,  unmarketed  pro¬ 
cessings  are  the  only  processings  which  can  be  sold  under  a 
marketing  allotment. 

The  Secretary  by  the  use  of  the  standards  employed  in 
making  the  order  appealed  from  did  not  violate  the  statute. 

ARGUMENT 

When  the  Secretary,  pursuant  to  Sec.  201  of  the  Sugar 
Act,  has  determined  the  amount  of  sugar  needed  to  meet  the 
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requirements  of  consumers  in  the  continental  United  States 
the  quota  for  each  area  is  determined  by  the  schedule  set 
forth  in  Sec.  202  of  the  Act.  The  Secretary  enjoys  discretion 
in  determining  the  total  amount  of  sugar  needed  to  meet  the 
requirements  of  all  consumers  in  continental  United  States 
but  as  to  what  part  of  that  total  shall  be  the  quota  of  the 
domestic  beet  sugar  area  he  has  no  discretion.  The  amount 
of  the  beet  sugar  quota  is  determined  not  by  the  Secretary 
but  by  application  of  the  percentage  supplied  'by  Sec.  202. 

When  the  beet  sugar  quota  is  determined,  the  Secretary 
again  may  exercise  his  discretion  (subject  to  statutory  re¬ 
straints  and  guidance)  in  the  allotment  or  apportionment  of 
such  quota  among  all  interested  persons.  The  right  of  the 
Secretary  to  exercise  his  discretion  in  this  particular  is  con¬ 
ditional. 

The  power  of  the  Secretary  to  allot  or  apportion  the  beet 
sugar  quota  among  interested  persons  is  to  be  found  in  Sec. 
205(a)  of  the  Sugar  Act.  It  will  be  noted  that  Sec.  205(a) 
does  not  confer  upon  the  Secretary  a  power  which  he  is  re¬ 
quired  to  exercise  or  employ  under  any  and  all  conditions. 
On  the  contrary  the  power  conferred  by  that  section  can  be 
invoked  only  after  a  finding  by  the  Secretary  that  the  allot¬ 
ment  or  proration  of  the  quota  is  necessary  to  satisfy  certain 
specified  requirements  of  the  Act.  If,  and  only  if,  the  Secre¬ 
tary  finds  it  necessary: 

(1)  to  assure  an  orderly  and  adequate  flow  of  sugar 

*  *  *  in  interstate  commerce,  or 

(2)  to  prevent  disorderly  marketing  of  sugar,  or 

(3)  to  maintain  a  continuous  and  stable  supply  of  sugar, 
or 

(4)  to  afford  all  interested  persons  an  equitable  oppor¬ 
tunity  to  market  sugar 

is  he  at  liberty  to  apportion  the  quota  among  the  several 
persons  interested. 

This  condition  or  limitation  upon  the  power  of  the  Secre¬ 
tary  must  not  be  lost  sight  of.  Clearly  the  Secretary  cannot 
make  an  allotment  of  the  quota  until  he  has  made  a  finding 
that  allotments  are  necessary  for  one  or  more  of  the  four 
reasons  specified  in  the  Act.  He  must  find  and  state  in  ad¬ 
vance  that  one  (or  more)  of  the  necessities  specified  is  present 
and  requires  for  correction  the  allotment  of  the  quota. 


5 


It  will  be  seen  that  the  reason  or  reasons  justifying  al¬ 
lotment  of  the  quota  may  vary  from  time  to  time  and  as  the 
reason  for  making  allotments  varies  so  should  the  method 
of  apportionment  vary.  The  making  of  allotments  is  clearly 
remedial  and  certainly  the  remedy  should  bear  a  close  rela¬ 
tion  to  the  evil  sought  to  be  cured.  If,  for  example,  the 
Secretary  finds  the  'beet  sugar  industry  burdened  by  accum¬ 
ulated  surpluses  of  sugar  far  in  excess  of  the  beet  sugar 
quota  so  that  apportionment  of  the  quota  is  necessary  to 
assure  an  orderly  flow  of  sugar  or  to  prevent  disorderly  mar¬ 
keting  or  to  afford  to  all  interested  persons  an  equitable  op¬ 
portunity  to  market,  then  he  should  exercise  his  discretion  in 
the  direction  of  working  off  the  surpluses  which  brought  on 
the  necessity  of  allotments.  It  would  be  idle  indeed  for  the 
Secretary  to  find  and  recognize  an  evil  and  then  apportion 
the  quota  on  a  basis  calculated  to  perpetuate  the  evil. 

Government  'Exhibit  2  (Cons.  App.  205)  indicates  that 
the  beet  sugar  industry’s  January,  1941,  effective  inventory 
was  32,800,376  one  hundred  pound  bags  of  refined  sugar 
while  the  total  marketing  quota  for  the  industry  was  29,702,804 
bags  of  sugar.  Thus  there  was  an  excess  of  inventory  at 
the  beginning  of  the  year  over  the  marketing  quota  for  the 
entire  year  of  more  than  3,000,000  bags. 

This  unprecedented  surplus  of  inventory  over  quota  made 
it  necessary  to  invoke  Sec.  205(a)  in  order,  among  other 
things,  to  afford  all  interested  persons  an  equitable  appor- 
tunity  to  market  sugar.  It  was  the  excessive  size  of  the  in¬ 
ventories  which  made  it  necessary  to  allot  the  quota.  This 
being  so,  the  only  logical  approach  to  the  problem  of  allotting 
the  quota  would  be  one  which  gave  promise  of  working  off 
the  troublesome  surpluses. 

Having  found  the  necessity  and  reason  for  the  allotment 
of  the  quota  it  became  necessary  for  the  Secretary  to  make 
the  apportionment  in  a  manner  conforming  to  the  'balance 
of  Sec.  205(a). 

How  is  this  to  be  done? 

“Allotments  shall  be  made  in  such  manner  and 
in  such  amounts  as  to  provide  a  fair,  efficient  and 
equitable  distribution  of  such  quota  or  proration 
thereof.” 

Allotments  should  be  made  upon  such  a  basis  as  to  be 
responsive  to  the  condition  which  makes  them  necessary  but 
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they  must  be  made  upon  a  basis  which  is  “fair,  efficient  and 
equitable.”  The  section  goes  on  to  say  that  allotments  shall 
provide  a  fair,  efficient  and  equitable  distribution  of  the  quota 
by  taking  into  consideration: 

“*  #  *  the  processings  of  sugar  or  liquid  sugar 

from  sugar  beets  or  sugar  cane  to  which  proportionate 
shares,  determined  pursuant  to  the  provisions  of  sub¬ 
section  (b)  of  section  302,  pertained;  the  past  market- 

1  ings  or  importations  of  each  such  person ;  or  the  ability 
of  such  person  to  market  or  import  that  portion  of  such 
quota  or  proration  thereof  alloted  to  him.” 

Please  note  that  “marketings”  in  the  a'bove  quotation  is 
limited  and  modified  by  the  word  “past”  while  “processings” 
is  unmodified  by  any  limiting  word. 

Counsel  for  both  appellants  bottom  their  cases  entirely 
upon  what  they  regard  as  the  proper  limitation  of  the  clause 
last  quoted.  They  argue  that  the  three  standards  specified 
in  the  quoted  clause :  processings,  past  marketings  or  ability 
to  produce,  straightjacket  the  Secretary  and  restrain  him  to 
the  use  of  those  standards  (except  “ability  to  market”)  to 
the  exclusion  of  all  others  and  to  the  exclusion  of  all  other 
provisions  of  the  Act. 

According  to  the  logic  of  appellants  the  use  of  process¬ 
ings  and  past  marketings  alone  would  be  unassailable  even 
if  the  resulting  apportionment  produced  the  grossest  inequi¬ 
ties  and  unfairness  to  many  interested  persons.  Consistent 
witlf  their  view  the  Secretary  might  find  that  the  allotment 
of  quotas  was  necessary  because  of  excesses  of  inventory  and 
still  be  required  to  apportion  the  quota  upon  a  basis  which 
would  give  no  relief  to  the  inventory  situation.  We  believe 
such  a  view  is  erroneous;  that  it  comes  from  applying  to  the 
problem  a  pipe  or  tubular  vision  which  excludes  the  peripheral 
light  which  is  so  necessary  to  a  comprehensive  view  of  the 
entire  section  and  the  purposes  aimed  at  by  the  Act. 

This  can  be  illustrated  by  analyzing  certain  specific  con¬ 
tentions  of  appellants.  They  both  assert  that  the  quota  should 
have  'been  definitely  and  finally  alloted  on  the  basis  of  the 
Secretary’s  “initial  allotments,”  (Cons.  App.  228)  without 
any  modification. 

A  review  of  the  situation  which  would  result  from  the 
final  application  of  “initial  allotments,”  untempered  by  con- 
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sideration  of  unsold  processings  or  inventories  will  demon¬ 
strate  that  the  modification  of  initial  allotments  was 
altogether  necessary  to  avoid  an  unfair  and  inequitable 
apportionment  of  the  quota.  Let  us  see  how  unfairly  these 
interveners  —  Amalgamated  and  Utah-Idaho  Sugar  Com¬ 
panies  —  would  have  been  dealt  wdth  in  relation  to  the  treat¬ 
ment  wrhich  the  initial  allotments  would  have  accorded  ap¬ 
pellants — Holly  and  Spreckels  Companies. 

In  his  statement  of  facts  (Cons.  App.  252)  the  Secretary 
says: 


“The  exceptionally,  large  January  1,  1941,  inven¬ 
tory  was  due  principally  to  the  fact  that  the  1940  crop, 
the  largest  in  the  history  of  the  industry,  was  accom¬ 
panied  by  restrictive  marketing  allotments  for  the 
entire  year,  the  first  full  year  of  allotment  control 
since  the  passage  of  the  act.  The  unusual  size  of  the 
1940  crop,  amounting  to  1,891,000  short  tons  of  sugar, 
was  largely  the  result  of  favorable  climatic  conditions 
which'  substantially  increased  yields  over  those  for 
any  year  for  which  data  are  available.” 

Of  the  enormous  production  credited  to  the  beet  sugar 
industry  in  1940  it  appears  from  Gov.  Exhibit  3  (Cons.  App. 
206)  that  Amalgamated  produced  2,600,000  bags,  or  approxi¬ 
mately  7.35%  ;  Holly  produced  5,518,009  bags,  or  approximate¬ 
ly  15.6% ;  Spreckels  produced  4,021,808,  or  approximately 
11.37%  and  Utah-Idaho  produced  3,435,000,  or  9.71%.  By 
Gov.  Exhibit  2  (Cons.  Ap.  205)  it  appears  that  the  January, 
1941,  effective  inventory  of  Amalgamated  was  2,653,933  bags, 
or  8%  of  the  total;  Holly’s  was  4,359,900  bags,  or  13.3%  of 
the  total;  Spreckels  was  3,260,801  bags,  or  9.8%  of  the  total 
and  Utah-Idaho  was  3,453,863,  or  10.5%  of  the  total. 

If  the  Secretary  had  made  final  his  initial  allotments  The 
Amalgamated  with  only  7.35%  of  the  troublesome  1940  pro¬ 
duction  and  only  8%  of  the  January,  1941,  effective  inventory 
wTould  have  been  required  to  withhold  from  the  1941  market 
and  carry  into  the  1942  inventory  422,788  hundred  pound  bags 
of  sugar  and  would  have  'been  permitted  to  sell  none  of  its 
1941  production.  Likewise  Utah-Idaho  with  only  9.71%  of 
the  1940  production  and  10.5%  of  the  January,  1941,  inventory 
would  be  required  to  withhold  from  the  1941  market  and  carry 
into  1942  inventory  506,561  hundred  pound  bags  of  sugar  pro¬ 
duced  in  1940. 
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In  striking  contrast  to  the  extremely  heavy  burden  which 
the  initial  allotments  would  have  imposed  upon  Amalgamated 
and  Utah-Idaho  the  same  formula  would  have  required  Holly 
with  15.6%  of  the  1940  production  and  13.3%  of  the  January, 
1941,  effective  inventory  to  carry  into  1942  inventory  only 
2S,691  bags.  Spreckels  with  11.37%  of  the  1940  production 
and  9.8%  of  the  January,  1941,  effective  inventory  would  have 
been  required  to  carry  into  1942  only  16,299  bags. 

The  combined  contribution  of  Amalgamated  and  Utah- 
Idaho  to  the  1940  production  of  the  entire  industry  was  ap¬ 
proximately  Yil/ir/c  and  their  combined  share  of  the  total  in¬ 
dustry’s  effective  inventory  as  of  January,  1941  was  slightly 
in  excess  of  18V£%. 

Holly’s  and  Spreckels’  combined  production  in  1940  was 
approximately  27%  of  the  industry’s  total  and  their  share 
of  the  January,  1941,  effective  inventory  was  something  over 
23%  of  the  total  inventory. 

In  the  face  of  these  comparisons  appellants  would  require 
these  two  interveners  to  carry  over  from  1940  production  into 
1942  inventory  929,346  bags  while  appellants  would  be  re¬ 
quired  to  carry  over  from  1940  into  1942  only  44,990  bags. 
In  other  words,  appellants  with  a  vastly  greater  share  of  the 
1940  production  and  the  January,  1941,  effective  inventory 
would  require  interveners  to  carry  20.7  times  as  much  sugar 
from  1940  into  1942  inventory  and  thereby  assume  20.7  times 
the  burden  of  carryover  which  appellant’s  are  willing  to 
assume.  Small  wonder  the  Secretary  regarded  such  a  result 
as  unfair  and  inequitable. 

Let  us  take  a  somewhat  broader  view  and  bring  additional 
companies  into  comparison.  Five  companies — Amalgamated, 
American  Crystal,  Great  Western,  Los  Alamitos,  and  Utah- 
Idaho  would  have  been  compelled  to  carry  an  inventory  bur¬ 
den  of  141,815  short  tons  raw  value  from  the  1940  crop  into 
1942  out  of  a  total  inventory  excess  of  164,312  short  tons  raw 
value.  Those  five  companies  whose  allotments  resulting  from 
the  Secretary’s  initial  allotments,  would  represent  56.4%  of 
the  total  quota,  would  carry  an  inventory  burden  from  1940 
into  1942  equal  to  83.3%  of  the  entire  burden  of  inventory 
carryover  while  Spreckels  with  an  initial  allotment  equal  to 
10.9%  of  the  total  quota  would  carryover  into  1942  inventory 
an  amount  equal  to  only  .53%  of  the  total  carryover  of  the 
industry.  Holly  would  carry  into  1942  inventory  only  a  .93% 
of  the  total  carryover  while  Holly’s  allotment  under  the  initial 
allotments  would  be  14.6%  of  the  total  quota. 
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Seven  companies — Central,  Gunnison,  Isabella,  Lake 
Shore,  Layton,  Monitor  and  Mt.  Clemens  would  have  been 
permitted  by  the  initial  allotments  to  market  all  their  effective 
inventories  and  some  new  sugar  from  the  1941  crop.  In  the 
case  of  Mt.  Clemens  it  would  have  been  permitted  to  market 
all  its  inventory  and  new  sugar  equal  to  31.59'  of  its  initial 
allotment. 

Further  evidence  of  the  unfairness  and  lack  of  equity  in 
the  initial  allotments  may  be  found  in  the  Secretary’s  findings 
(Cons.  App.  245).  The  table  there  set  forth  shows  the  “Per¬ 
cent  Effective  Inventory  *  *  *  is  of  Conditional  Allot¬ 

ment.”  Disregarding  Lake  Shore  for  which  special  provision 
was  made  the  percentages  shown  vary  from  85.2677  for 
Layton  to  191.0S17  for  Los  Alamitos.  The  Secretary  evident¬ 
ly  found  that  inequitable  disproportion  was  measured  and 
reflected  in  the  percentages  set  forth  and  he  employed  them 
to  determine  which  processors  must  receive  an  adjustment  to 
avoid  placing  an  undue  burden  of  carryover  on  some  proces¬ 
sors  to  the  advantage  of  others. 

The  use  of  the  formula  urged  by  appellant  employs  the 
factors  of  processing  and  past  marketings  but  it  fails  to  yield 
results  which  are  fair,  efficient  and  equitable  and  fails  to 
solve  the  problem  of  surplus  inventories  which  necessitated 
the  allotment  of  the  quota. 

But  wholly  aside  from  any  of  the  foregoing  considerations 
appellants’  contention  that  the  order  complained  of  resulted 
from  the  use  of  an  unauthorized  factor  must  be  rejected  and 
the  Secretary’s  order  affirmed  upon  the  precise  language  of 
the  very  clause  to  which  appellants  limit  their  argument. 

Observe  again  the  language  of  the  Section  205(a)  relied 
upon  by  appellants: 

“Allotments  shall  'be  made  in  such  manner  and 
in  such  amounts  as  to  provide  a  fair,  efficient  and 
equitable  distribution  of  such  quota  or  proration  there¬ 
of,  by  taking  into  consideration  the  processings  of 
sugar  or  liquid  sugar  from  sugar  beets  or  sugar  cane 
to  which  proportionate  shares  *  *  *  pertained; 
the  past  marketings  or  importations  of  each  such  per¬ 
son ;  or  the  ability  of  such  person  to  market  *  * 

Consistent  with  the  decision  of  this  court  in  Gay  Union  v. 
Wallace,  71  App.  D.  C.  382;  112  F.  (2d)  192,  it  is  admitted  by 
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all  parties  that  the  Secretary  in  establishing  a  formula  for 
allotihent  of  the  beet  quota  is  not  required  to  employ  or  give 
weight  to  “ability  to  market’ ’  as  a  factor. 

It  is  contended  that  the  Secretary  must  employ  and  give 
weight  to  both  processings  and  past  marketings  but  it  is  not 
contended  that  the  law  assigns  any  particular  weight  to  either 
of  these  factors  as  against  the  other.  As  long  as  the  Secre¬ 
tary  gives  weight  to  both  processings  and  past  marketings 
and  to  no  other  factor,  so  goes  the  argument  of  appellants, 
he  is  within  the  lawful  limits  of  his  discretion.  But  they  say 
confidently,  that  the  Secretary  has  imported  a  factor  foreign 
to  the  statute  and  has  thereby  exceeded  the  power  conferred 
upon  him.  He  has  given  consideration  to  “effective  inven¬ 
tories,”  a  factor  which  appellants  say  is  not  authorized  by 
the  Act. 

And  this,  of  course,  is  the  principal  issue  upon  which  the 
parties  to  this  appeal  are  divided. 

Appellants’  earnest  contention  that  consideration  of  “ ef¬ 
fective  inventories”  is  equivalent  to  the  use  of  a  factor  or 
standard  not  authorized  by  the  language  of  the  Act  results 
from  a  failure  to  look  through  the  words  “effective  inven¬ 
tory”  and  recognize  what  they  mean.  “Effective  inventory” 
is  a  phrase  which  may  be  called  a  term  of  the  trade.  As  to 
the  year  1941  it  means  the  amount  of  sugar  processed  and  on 
hand  on  January  1,  1941  plus  the  amount  to  be  thereafter 
processed  from  the  1940  crop  of  beets. 

Because  certain  sugar  has  been  habitually  referred  to  as 
“effective  inventory”  appellants  have  been  mislead  as  to  the 
actual!  character  of  the  sugar  embraced  within  the  term.  They 
have  been  looking  at  the  phrase  or  label  rather  than  the  sub¬ 
stance.  Mr.  Justice  Holmes  once  penned  a  sentence  which 
described  the  situation: 

“It  is  one  of  the  misfortunes  of  the  law  that  ideas 
become  encysted  in  phrases  and  thereafter  for  a  long 
time  cease  to  provoke  further  analysis.”  Hyde  v.  Unit¬ 
ed  States,  225  U.  S.  347. 

Let  us  see  what  these  inventories  really  are  and  then  any 
doubt  as  to  whether  they  may  be  given  consideration  by  the 
Secretary  will  be  dissipated.  Effective  inventories  for  each 
company  and  for  the  industry  as  a  whole  are  scheduled  on 
Government  Exhibit  2  (Cons.  App.  205). 
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Effective  inventories  are  sugar.  That  sugar  was  pro¬ 
cessed  from  beets  to  which  proportionate  shares  pertained. 
Section  205(a)  establishes  “processings  of  sugar  or  liquid 
sugar  from  sugar  beets  or  sugar  cane  to  which  proportionate 
shares  pertained”  as  one  factor  to  be  employed  by  the  Secre¬ 
tary  and  every  bag  of  sugar  in  the  enormous  effective  in¬ 
ventory  of  32,S00,376  hundred  pound  bags,  with  one  or  two 
wholly  inconsequential  exceptions,  represents  and  is  nothing 
else  but  the  “processing  of  sugar  from  sugar  beets  to  which 
proportionate  shares  pertained.  Sugar  described  as  “effec¬ 
tive  inventory”  can,  with  accuracy,  be  described  as  “un¬ 
marketed  processings  of  sugar  from  sugar  beets  to  which 
proportionate  shares  pertained.” 

It  will  be  seen  that  effective  inventories  are  not  some¬ 
thing  foreign  to  the  considerations  permitted  the  Secretary. 
They  are  processings  in  exactly  the  same  sense  as  any  other 
sugars  are  processings.  They  are  the  unmarketed  process¬ 
ings  and  all  other  processings  are  the  marketed  processings. 

Sec.  205(a)  does  not  direct  the  Secretary  to  take  into  con¬ 
sideration  “marketed  processings”  but  uses  instead  the  un¬ 
modified  word  “processings”.  “Processings”  is  apparently 
used  broadly  with  intent  to  embrace  within  its  meaning  both 
sold  and  unsold  sugar  but  there  is  no  prohibition  in  the  sec¬ 
tion,  either  express  or  implied,  against  the  Secretary  segre¬ 
gating  processings  in  his  considerations  into  sold  and  unsold 
sugar  and  giving  such  weight  to  such  sugar  as  a  whole  or  to  the 
unsold  portion  thereof  as  circumstances  confronting  him  may 
require.  Surely  in  establishing  a  formula  for  the  apportion¬ 
ment  of  the  marketing  quotas  unmarketed  processings  should 
have  the  serious  consideration  of  the  Secretary  as  it  is  only 
unmarketed  processings  which  can  be  the  subject  of  market¬ 
ing  allotments.  It  is  only  unmarketed  sugar  which  can  create 
the  necessity  for  marketing  allotments  and  only  unmarketed 
sugar  which  can  be  marketed  pursuant  to  a  marketing  allot¬ 
ment. 

It  may  be  urged  that  the  Secretary,  having  had  resort 
to  processings  and  marketings  to  arrive  at  an  initial  allot¬ 
ment,  is  without  authority  to  modify  the  result  obtained  by 
giving  special  consideration  to  unmarketed  processings.  But 
there  is  no  support  either  in  the  statute  or  the  record  for  any 
such  contention.  There  is  in  the  statute  a  clear  command 
that  the  factors  of  processings  and  marketings  shall  be  so 
employed  as  to  result  in  a  fair,  efficient  and  equitable  dis¬ 
tribution  of  the  quota.  Furthermore  it  is  implicit  in  the  Act 
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that  the  factors  provided  should  be  so  employed  as  to  work 
a  remedy,  in  so  far  as  practicable,  for  the  condition  which 
required  the  allotment  of  the  quota. 

In  his  findings  of  fact  (Cons.  App.  225-226)  the  Secretary 
found : 

“1.  That,  as  of  January  1,  1941,  sugar  beet  pro¬ 
cessors  had  on  hand,  or  to  be  processed  after  that  date 
from  1940  crop  beets,  a  quantity  of  sugar  amounting 
to  1,754,S20  short  tons,  raw  value,  and  that  this  amount 
exceeds  the  1941  quota  for  the  domestic  beet  sugar 
area  by  165,720  short  tons,  raw  value,” 

and : 


“3.  That  a  fair  and  reasonable  measure  of  each 
processor’s  processings  of  sugar  from  sugar  beets  to 
which  proportionate  shares,  determined  pursuant  to 
the  provisions  of  subsection  (b)  of  section  302  of  the 
act,  pertained,  is  the  average  of  the  amounts  of  pro¬ 
cessing  from  such  beets  for  the  largest  three  of  the 
1937,  1938,  1939  and  1940  crops.” 

He  then  found  that  three-fourths  weight  should  be  given 
to  processings  and  one-fourth  to  marketings.  When  the 
formula  so  constructed  was  applied,  he  found  that  the  result 
was  unfair  unless  modified  by  giving  further  consideration 
to  unmarketed  processing  (effective  inventories). 

Directing  itself  to  this  particular  point  appellant  Spreekels 
Company  says  in  its  brief  at  page  13 : 

“The  Secretary  properly  has  discretion  with  re¬ 
spect  to  the  periods  to  be  taken  into  account  and  the 
weight  to  be  given  these  factors,  but  he  cannot  read 
i  into  the  statute  additional  standards.” 

•Surely  “the  Secretary  properly  has  discretion  with  re¬ 
spect  to  the  periods  to  be  taken  into  account  and  the  weight 
to  be  given  these  factors”  and  if  he  has  liberty  of  action  in 
these  matters  he  can  give  processings  one  weight  one  time 
and  a  different  weight  another  as  the  standard  of  fairness 
and  equity  and  the  aims  of  the  Sugar  Act  may  require.  And 
in  considering  processings  he  may  assign  special  significance 
to  unmarketed  processings  without  departing  in  the  least 
from  the  strict  letter  of  Sec.  205(a). 
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Appellants’  contention  that,  because  “inventories”  is 
used  in  Sections  201,  204  and  302  of  the  Act,  inventory  or 
unsold  sugar  is  excluded  from  consideration  permitted  the 
Secretary  in  the  application  of  Sec.  205(a)  is  a  non  sequitur. 
Pursuing  Section  201  the  Secretary  is  engaged  in  determin¬ 
ing  how  much  sugar  will  be  needed  for  the  coming  year.  He 
arrives  at  a  figure  by  first  observing  how  much  was  required 
during  the  current  year.  How  much  new  sugar  may  be  needed 
to  meet  requirements,  of  course,  depends  to  a  large  extent 
on  how  much  sugar  may  be  already  on  hand.  And  in  deter¬ 
mining  how  much  is  on  hand  it  would  avail  the  Secretary 
nothing  to  consider  how  much  had  been  processed  or  manu¬ 
factured  in  years  past.  The  amount  available  without  new 
sugar  could  be  determined  only  by  resort  to  figures  showing 
inventories  or  unsold  sugar;  and  the  use  of  “inventories”  in 
this  connection  is  wholly  unrelated  to  the  subject  matter  of 
205(a)  andean  have  no  influence  upon  that  section.  If  Con¬ 
gress  had  intended  that  sugar  processed  or  manufactured  and 
sold  in  years  past  as  well  as  sugar  manufactured  and  still 
on  hand  should  be  considered  by  the  Secretary  in  determining 
consumption  estimates  under  Sec.  201,  it  could,  and  probably 
would  have,  covered  both  classes  of  sugar  by  some  compre¬ 
hensive  word  such  as  “processings.” 

Likewise  with  Section  204.  By  that  section  the  Secretary 
is  authorized  to  determine  for  any  particular  calendar  year 
whether  any  domestic  area  will  be  unable  to  market  its  quota. 
He  is  to  make  such  determination  by  ascertaining  how  much 
sugar  the  area  has  on  hand  or  in  inventory  (not  how  much 
it  may  have  produced  in  the  past)  and  how  much  it  may  expect 
to  sell  from  new  crop  sugar  not  yet  in  existence  but  in  ex¬ 
pectancy.  Under  Section  204  only  unsold  sugar  can  be  of 
any  importance  whatever  and  here  again  the  use  of  “inven¬ 
tories”  sheds  no  light  on  Section  205(a)  and  gives  no  sup¬ 
port  to  appellants’  contention. 

Section  302  deals  with  proportionate  shares  and  con¬ 
templates  the  production  of  sufficient  sugar  to  meet  the  sales 
quota  and  leave  something  over  in  the  form  of  a  normal  in¬ 
ventory  or  surplus.  The  word  “inventory”  as  there  used  is 
modified  by  the  word  “carryover”  and  the  phrase  “carry¬ 
over  inventory”  simply  describes  sugar  to  be  processed  in 
excess  of  what  may  be  sold.  This  use  of  the  word  “inven¬ 
tory”  is  weak  support  indeed  for  the  argument  that  unsold 
processings  are  not  embraced  within  the  term  “processings” 
in  Sec.  205(a). 
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Complaint  is  made  by  appellants  because  the  Secretary 
gave  consideration  to  Sec.  302(a).  No  ground  for  reversal 
can  be  found  in  the  record  by  reason  of  any  such  considera¬ 
tion.  Plainly  resort  to  302(a)  is  wholly  unnecessary  to  justify 
consideration  of  inventories  because,  as  we  have  pointed  out, 
inventories  are  processings  and  nothing  else  but  processings 
as  that  term  is  used  in  Section  205(a).  But  Section  302(a) 
expresses  the  Congressional  intent  that  there  should  be  a 
normal  carryover  or  surplus  of  processings  of  sugar  beets. 
It  could  not  have  been  the  intent  of  Congress  that  any  pro¬ 
cessor’s  share  of  the  burden  of  such  carryover  should  be 
unfairly  disproportionate.  An  intent  to  be  fair  to  all  pro¬ 
cessors  in  this  particular  must  be  ascribed  to  Congress  and 
if  the  Secretary  kept  that  intent  in  mind  in  making  his  order 
and  at  the  same  time  complied  strictly  with  the  provisions 
of  Section  205(a)  it  cannot  be  fairly  asserted  that  he  violated 
the  statute  in  any  particular. 

Use  of  the  standards  relied  upon  by  the  appellants,  that 
is  processings  and  past  marketings,  may  be  so  employed  as 
to  aid  in  giving  effect  to  the  declared  purposes  of  Section 
205(a)  and  the  Act  as  a  whole  or  they  may  be  employed  in 
such  a  manner  as  to  either  defeat  or  distort  the  general  intent 
of  Congress.  The  courts  do  not  encourage  interpretations 
which  give  to  words  or  phrases  a  meaning  out  of  harmony 
with  the  legislative  intent. 

Note  the  language  of  the  Supreme  Court  in  Helvering  v. 
New  York  Trust  Company ,  229  U.  S.  455,  78  L.  Ed.  1361: 

“The  rule  that  where  the  statute  contains  no  am- 
•biguity,  it  must  be  taken  literally  and  given  effect  ac¬ 
cording  to  its  language  is  a  sound  one  not  to  be  put 
aside  to  avoid  hardships  that  may  sometimes  result 
from  giving  effect  to  the  legislative  purpose.  Commis¬ 
sioner  of  Immigration  v.  Gottlieb,  265  U.  <S.  310,  313, 
i  68  L.  Ed.  1031,  1933,  44  S.  Ct.  528 ;  Bate  Refrigerating 
Co.  v.  Sulzberger,  157  U.  S.  1,  37,  39  L.  Ed.  601,  611, 
15  S.  Ct.  508.  But  the  expounding  of  a  statutory  pro¬ 
vision  strictly  according  to  the  letter  without  regard 
i  to  other  parts  of  the  Act  and  legislative  history  -would 
i  often  defeat  the  object  intended  to  be  accomplished. 

Speaking  through  Chief  Justice  Taney  in  Brown  v. 
i  Duchesne,  19  How.  183,  15  L.  Ed.  595,  this  court  said 
(p.  194) :  ‘It  is  -well  settled  that,  in  interpreting  a  stat¬ 
ute,  the  court  will  not  look  merely  to  a  particular 
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clause  in  which  general  words  may  be  used,  but  will 
take  in  connection  with  it  the  whole  statute  (or  statutes 
on  the  same  subject)  and  the  objects  and  policy  of 
the  law,  as  indicated  by  its  various  provisions,  and 
give  to  it  such  a  construction  as  will  carry  into  exe¬ 
cution  the  will  of  the  Legislature,  as  thus  ascertained, 
according  to  its  true  intent  and  meaning.’  Quite  re¬ 
cently  in  Ozawa  v.  United  States,  260  U.  S.  178,  67 
L.  Ed.  199,  43  S.  Ct.  65,  we  said  (p.  194) :  ‘It  is  the 
duty  of  this  court  to  give  effect  to  the  intent  of  Con¬ 
gress.  Primarily  this  intent  is  ascertained  by  giving 
the  words  their  natural  significance,  but  if  this  leads 
to  an  unreasonable  result,  plainly  at  variance  with  the 
policy  of  the  legislation  as  a  whole,  we  must  examine 
the  matter  further.  We  may  then  look  to  the  reason 
of  the  enactment,  and  inquire  into  its  antecedent  his¬ 
tory,  and  give  it  effect  in  accordance  with  its  design 
and  purpose,  sacrificing,  if  necessary,  the  literal  mean¬ 
ing  in  order  that  the  purpose  may  not  fail.’  ” 

Also  in  Barrett  v.  Van  Pelt ,  268  U.  S.  85,  69  L.  Ed.  857, 
wherein  it  is  stated: 

“The  intention  of  the  lawmaker  constitutes  the 
law.  Stewart  v.  Kahn  (Stewart  v.  Bloom),  11  Wall. 
493,  504,  20  L.  Ed.  176,  178.  See  Smythe  v.  Fiske, 
23  Wall.  374,  380,  23  L.  Ed.  47,  49.  Being  satisfied  of 
the  legislative  intention,  the  court  will  not  be  pre¬ 
vented  from  giving  that  intention  effect  by  a  too  rigid 
adherence  to  the  very  word  and  letter  of  the  statute. 
Oates  v.  First  Nat.  Bank,  100  U.  S.  239,  244,  25  L.  Ed. 
580,  582.  Having  found  that  the  word  ‘damage’  was 
intended  to  be  used,  the  court  applies  the  rule  that 
‘a  thing  which  is  within  the  intention  of  the  makers 
of  a  statute  is  as  much  wdthin  the  statute  as  if  it  were 
within  the  letter ;  and  a  thing  which  is  within  the  letter 
of  a  statute  is  not  within  the  statute  unless  it  be  within 
the  intention  of  the  makers.’  ” 

It  seems  not  only  plain  that  inventory  sugar  is  sugar 
within  the  clear  meaning  of  the  term  “processings”  so  that 
the  Secretary’s  order  is  in  strict  conformity  with  the  letter 
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of  the  statute ;  but  also  the  order  should  'be  affirmed  as  being 
clearly  in  harmony  with  the  expressed  purpose  of  the  entire 
Section  205(a)  and  the  Sugar  Act  as  a  whole. 

It  is  respectfully  submitted  that  the  order  complained  of 
should  be  affirmed. 

Ernest  Wilkinson, 

Earle  Building, 

,  Washington,  D.  C., 

Attorney  for  Interveners  TJtah- 
i  Idaho  Sugar  Co.  and  The 

Amalgamated  Sugar  Co. 

Paul  H.  Bay, 

Kearns  Building, 

Salt  Lake  City,  Utah, 

Ashby  D.  Boyle, 

Beneficial  Life  Building, 

Salt  Lake  City,  Utah, 


Of  Counsel. 
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BRIEF  FOR  APPELLEES. 


Statement  of  the  Case. 

Appellant  predicates  the  jurisdiction  of  this  court  to  re¬ 
view  an  interlocutory  order  of  the  Probate  Court  upon  Title 
18,  Section  26  of  the  District  of  Columbia  Code. 

Ordinarily,  the  order  appealed  from  in  the  instant  case 
is  not  of  the  type  that  is  considered  appealable.  In  Dun¬ 
ning  v.  Harrah,  65  App.  D.  C.  92,  80  F.  (2d)  535,  this  court, 
speaking  of  an  order  directing  an  attorney  to  deliver  cer¬ 
tain  papers  to  a  defendant  client,  without  prejudice  to  the 
attorney’s  lien,  said: 
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nm  *  •  if.  adjudicates  no  legal  rights,  but  on  the  con¬ 
trary  preserves  the  status  quo.  •  #  *. 

It  was  an  administrative  order  wholly  within  the 
discretion  of  the  trial  court.” 

As  to  whether  this  court  should  exercise  its  discretion 
and  review  the  order  complained  of,  by  reason  of  appel¬ 
lant’s  petition  for  an  allowance  of  a  special  appeal,  atten¬ 
tion  is  invited  to  Chas.  McCaul  Co.  v.  Harr,  51  App.  D.  C. 
Ill,  113,  114,  276  Fed.  633,  wherein  this  court  held  that  in 
the  interest  of  justice  the  determination  of  the  rights  of 
the  parties  should  be  deferred  until  the  facts  were  fully  de¬ 
veloped. 

It  is  apparent  that  the  order  complained  of  makes  no  legal 
adjudication  that  materially  affects  the  parties.  It  leaves 
for  future  determination  the  right  of  James  Hengesbach 
to  take  personalty  under  the  will.  If  the  will  in  question  is 
sustained,  no  question  as  to  the  right  of  James  Hengesbach 
to  take  the  personalty,  and  realty,  under  the  will,  can  be 
raised. 

Under  all  the  circumstances,  the  order  complained  of,  is 
one  that  has  been  made  in  the  discretion  of  the  court  be¬ 
low,  and  is  such  in  its  terms  that  it  cannot  be  said  to  be 
unfair  and  an  abuse  of  discretion  by  the  lower  court. 

!  The  Question  Presented. 

The  question  presented  by  the  appellant  is  premature  in 
its  aspect,  and  ignores  the  language  of  this  court  in  its 
opinion  in  Appeal  Number  7595.  This  court,  in  the  said 
opinion,  expressly  refrained  from  ruling  upon  the  legal 
effect  on  the  personalty  of  decedent,  if  the  will  was  held  in- 
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valid,  upon  a  hearing  of  the  caveat  to  the  will,  insofar  as  the 
realty  is  concerned.  Likewise,  it  appears  that  a  ruling  by 
the  court  at  this  time  would  be  premature.  Until  the  caveat 
to  the  will,  as  to  the  realty,  is  sustained,  the  question  does 
not  arise  in  such  form  as  to  squarely  present  it  for  review. 

The  court  below  is  in  somewhat  the  same  position,  ex¬ 
cept  that  the  court  below  could  exercise  its  discretion,  and 
hold  the  matter  in  status  quo  until  the  question  would,  if 
ever,  be  presented  for  decision.  And,  of  course,  as  pointed 
out  heretofore,  the  appellant  would  be  entitled  to  be  re¬ 
lieved  of  the  undertaking  ordered  by  the  lower  court  if  the 
will  was  finally  sustained.  It  is  not  seen  how  appellant  is 
damaged  by  the  order  complained  of,  as  long  as  he  is  en¬ 
titled  to  distribution  of  the  personalty  upon  giving  an  un¬ 
dertaking  for  which  appellees  are  to  pay  the  premiums. 
The  undertaking  ordered  merely  guarantees  that  which  ap¬ 
pellant  might  have  to  do  if  the  will  was  held  invalid. 

Argument. 

Appellant  contends  that  the  lower  court  is  doing  indirect¬ 
ly  what  it  could  not  do  directly,  namely,  allow  the  caveat  to 
be  given  effect  as  to  the  personalty.  However,  the  court 
did  not  make  any  final  determination  that  if  the  will  is  held 
invalid  as  to  the  disposition  of  the  real  estate,  the  will  is 
also  invalid  as  to  the  personalty.  The  court,  in  view  of  the 
language  of  this  court  in  Appeal  Number  7595,  felt  obliged 
to  take  cognizance  of  the  fact  that  when  all  the  facts  were 
developed,  and  the  will,  as  to  realty,  was  held  invalid,  the 
court  would  then  be  called  upon  to  interpret  Title  18,  Sec. 
124  of  the  D.  C.  Code  (31  Stat.  1208).  If  it  is  held  that  in¬ 
validity  of  the  will  as  to  realty,  invalidates  the  will  as  to 
personalty,  and  the  personalty  has  been  distributed,  the 
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court  would  then  be  in  the  position  of  having  acted  without 
guarding  against  such  a  contingency.  Particularly,  as  there 
is  authority,  In  the  matter  of  Bartholick,  141  N.  Y.  166,  36 
N.  E.  1,  that  a  will  invalid  for  one  purpose  is  invalid  for  all 
purposes,  and  as  long  as  Title  18,  Sec.  124  of  the  D.  C.  Code 
gives  to  the  Probate  Court  the  broad  power  to  revoke  pro¬ 
bate  for  “cause”. 


Conclusion. 

1.  The  order  appealed  from  is  not  appealable. 

2.  The  order  complained  of  is  not  an  abuse  of  discre¬ 
tion. 

3.  A  will  invalid  for  one  purpose  is  invalid  for  all  pur¬ 
poses  in  view  of  Title  18,  Sec.  124  of  the  D.  C.  Code. 

Respectfully  submitted, 

Samuel  Bogorad, 

Attorney  for  Appellees, 
600  F  St.,  N.  W., 
Washington,  D.  C. 
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STATEMENT  OF  INTER VENOR, 

THE  GREAT  WESTERN  SUGAR  COMPANY 


Intervenor,  The  Great  Western  Sugar  Company,  for 
the  reasons  hereinafter  set  forth,  deems  it  unnecessary  to 
file  a  brief  in  the  above  named  appeals. 

Subsequent  to  the  Decision  and  Order  of  the  Secretary 
of  Agriculture,  dated  May  9,  1941,  from  which  these  ap¬ 
peals  were  taken,  events  occurred  which  wholly  nullified 
the  force  and  effect  of  the  order  appealed  from.  By  a 
series  of  supplemental  orders,1  the  Secretary  of  Agricul¬ 
ture  largely  increased  the  1941  marketing  allotments  to 
various  beet  sugar  processors  over  the  allotments  as  fixed 
by  the  order  of  May  9,  1941.  Following  these  increases 
in  marketing  allotments,  on  September  20,  1941,  Grover 
B.  Hill,  Acting  Secretary  of  Agriculture,  entered  an  order 
rescinding  all  beet  sugar  marketing  allotments  for  1941.2 

The  order  of  September  20,  1941,  leaves  each  and  all 
of  the  beet  sugar  processors  to  which  allotments  were  made 
in  the  order  of  the  Secretary,  dated  May  9,  1941,  free  to 
market  sugar  in  1941  without  restriction. 

The  several  increases  in  the  1941  beet  sugar  marketing 
allotments  and  the  order  rescinding  such  allotments  indi¬ 
cate  that  no  order  of  the  Secretary  of  Agriculture  of 
substantially  similar  import  as  that  appealed  from,  is  to  be 
expected  in  the  current  year. 

The  Sugar  Act  of  1937,  as  amended,  insofar  as  it 
pertains  to  sugar  quotas  and  to  the  authority  of  the  Secre¬ 
tary  of  Agriculture  to  impose  marketing  allotments,  by 
its  terms  expires  on  December  31, 1941. 


1  6  F.  R.  3345. 
6  F.  R.  4131. 
6  F.  R.  4507. 

2  6  F.  R.  4836. 
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The  order  complained  of  cannot  have  any  continuing 
effect,  and  upon  the  record  and  facts  of  which  this  Court 
may  take  judicial  notice,  it  is  most  unlikely  that  the  Secre¬ 
tary  will  be  called  upon  again  to  act  in  a  similar  situation 
under  the  present  Sugar  Act. 

In  this  respect,  the  case  presented  on  these  appeals 
fundamentally  differs  from  that  of  Gay  Union  Corporation 
v.  Wallace,  71  App.  D.  C.  382,  112  F.  (2nd)  192,  and  the 
cases  therein  considered  by  this  Court. 

For  these  reasons,  intervenor,  The  Great  Western 
Sugar  Company,  considers  it  unnecessary  to  enter  into  a 
discussion  of  the  authority  of  the  Secretary  of  Agriculture 
under  the  Sugar  Act  of  1937,  to  make  the  Decision  and 
Order  of  May  9,  1941. 

Dated  September  27,  1941. 

Respectfully  submitted, 

Horace  S.  Whitman, 

815  Fifteenth  Street,  N.  W., 
Washington,  D.  C., 

Attorney  for  Intervenor, 

The  Great  Western  Sugar  Company. 

Caldwell  Martin, 

704  Symes  Building, 

Denver,  Colorado, 

Of  Counsel. 
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ARGUMENT. 

Briefs  have  been  filed  in  this  appeal  on  behalf  of  Appel¬ 
lee,  and  on  behalf  of  all  the  Interveners,  except  Michigan 
Sugar  Company.  The  brief  of  the  Los  Alamitos  Sugar 
Company  consists  of  a  statement  of  concurrence  with  the 
views  expressed  in  the  brief  filed  on  behalf  of  Appellee. 
The  brief  of  Great  Western  Sugar  Company  consists  of  a 
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statement,  which  will  be  hereinafter  considered,  to  the  effect 
that  it  considers  it  unnecessary  to  enter  into  a  discussion 
of  the  authority  of  the  Secretary  of  Agriculture  to  make  the 
Decision  and  Order  from  which  this  appeal  is  taken,  because 
of  the  rescission  thereof  by  virtue  of  an  order  of  the  Secre¬ 
tary  of  Agiculture  issued  on  September  20,  1941.  (6  Fed. 
Keg.  4836.) 

Much  of  the  subject  matter  contained  in  the  briefs  re¬ 
counts  in  one  form  or  another  the  alleged  exigencies  of  the 
situation  which  led  the  Secretary  to  use  the  factor  of  in¬ 
ventories  and  justifies  his  use  thereof  on  that  ground. 
These  arguments,  of  course,  would  be  pertinent  upon 
the  question  as  to  whether  or  not  the  Secretary,  having 
employed  the  standards  specified  in  the  Act,  had  properly 
exercised  his  discretion  in  applying  them.  This,  however, 
is  not  an  issue  in  this  appeal.  The  question,  as  stated  in 
Appellant’s  opening  brief,  is  whether  the  factor  of  inven¬ 
tories  is  one  of  the  standards  of  the  Act  which  the  Secre¬ 
tary  is  permitted  to  use  in  arriving  at  a  fair,  efficient  and 
equitable  distribution  of  the  quota  among  those  entitled  to 
receive  allotments. 

The  Appellee  and  Interveners  who  filed  briefs  directed 
to  the  merits  of  the  case  present  a  common  argument  that 
inventories  are  an  element  of,  or  the  result  of,  marketings 
and  processings  and  that,  therefore,  the  authority  of  the 
Secretary  to  use  this  factor  is  implicit  in  the  express  di¬ 
rection  contained  in  Section  205(a)  of  the  Act  that  the 
Secretary,  in  determining  allotments,  should  take  into  con¬ 
sideration  processings  from  proportionate  shares  and  past 
marketings.  Appellant’s  reply  brief  will,  therefore,  be  di¬ 
rected  primarily  to  answering  this  contention. 

Appellee  and  Interveners  attempt  to  impart  a  meaning 
to  the  word  “processings”  which  cannot  logically  or  rea¬ 
sonably  be  said  to  have  been  within  the  intent  or  purpose  of 
Congress  in  enacting  legislation.  While  it  may  be  true  that 
the  amount  of  sugar  processed  or  manufactured  and  sold 
by  a  person  seeking  an  allotment  results  in  an  inventory  or 
stock  of  sugar  on  hand,  it  does  not  follow  that  this  result 
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of  such  operations  may  be  taken  into  consideration  in  deter¬ 
mining  the  manner  in  which  the  quota  is  to  be  distributed  in 
the  absence  of  express  statutory  authorization  so  to  do. 
The  designation  of  the  standards  of  processings  from  pro¬ 
portionate  shares  and  past  marketings,  as  expressed  in  Sec¬ 
tion  205(a),  contemplates  as  a  matter  of  law  the  application 
thereof  in  an  entirely  different  sense — a  sense  inconsistent 
with  any  implication  that  would  permit  the  use  of  inven¬ 
tories.  This  is  demonstrated  by  an  analysis  of  Section 
205  (a). 

Admittedly  the  Sugar  Act  has  for  its  purpose  the  stabili¬ 
zation  of  the  sugar  industry,  giving  due  consideration  to 
the  protection  of  the  consumer,  through  the  adjustment  of 
supply  to  sugar  consumption  requirements.  To  this  end 
annual  quotas  are  established  by  the  various  producing 
areas,  including  the  so-called  domestic  beet  sugar  area.  The 
mechanics  for  accomplishing  this  object  and  the  applicable 
sections  of  the  Act  have  been  described  in  Appellant’s  brief 
and  in  other  briefs  filed  herein.  Section  205(a),  while,  of 
course,  related  to  the  other  provisions  of  the  Act,  under¬ 
takes  to  afford  a  solution  for  a  distinct  problem  which  under 
certain  contingencies  specified  in  the  Section  may  arise  as 
an  incident  to  the  operation  of  the  quota  system  under  the 
Act.  This  problem  is  that  of  allocating  the  sugar  quota  of 
a  producing  area  among  the  persons  who  market  the  sugar 
of  that  area.  This  allocation  is  required  to  be  fair,  effi¬ 
cient  and  equitable  in  the  light  of  the  standards  prescribed 
in  the  Act.  The  two  standards,  that  of  processings  and  past 
marketings  without  question  are  specified  so  that  the  ap¬ 
portionment  of  the  quota  will  be  made  on  a  basis  which 
takes  into  consideration  the  past  performance  of  the  per¬ 
sons  to  whom  the  quota  is  to  be  allotted  with  respect  to  the 
production  and  marketing  of  sugar.  "While  the  Secretary 
was  given  discretion  as  to  the  past  periods  to  be  taken  into 
account  and  the  weight  to  be  given  the  factors  used,  para¬ 
mount,  however,  is  the  intention  that  the  relative  positions 
of  the  participants  in  the  allotment  of  the  quota  should  hear 
a  direct  relationship  to  individual  equities  established  and 
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maintained  through  past  performance.  When  rights  pre¬ 
viously  enjoyed  are  restricted,  respective  equities,  as  re¬ 
flected  by  past  history,  present  the  obvious  and  fair  basis 
for  the  distribution  of  rights  within  the  circle  of  restriction. 
This  is  illustrated  in  Section  302(b)  of  the  Sugar  Act  which 
provides  for  determining  proportionate  shares  and  specifies 
that i the  Secretary  may  take  into  consideration,  among  other 
factors,  past  production  on  the  farm. 

The  contention  that  the  word  “processings”  of  sugar 
necessarily  includes  inventories  since  these  represent  in 
effect  unmarketed  or  unsold  sugar  attributes  a  forced  and 
unnatural  meaning  to  that  word.  This  is  particularly  true 
if  proper  consideration  be  given  to  the  context.  The  perti¬ 
nent  portion  of  Section  205(a)  reads  as  follows: 

“Allotments  shall  be  made  in  such  manner  and  in 
such  amounts  as  to  provide  a  fair,  efficient  and  equi¬ 
table  distribution  of  such  quota  or  proration  thereof, 
by  taking  into  consideration  the  processings  of  sugar 
or  liquid  sugar  from  sugar  beets  or  sugarcane  to  which 
proportionate  shares,  determined  pursuant  to  the  pro¬ 
visions  of  subsection  (b)  of  section  302,  pertained:  the 
past  marketings  or  importations  of  each  such  person: 


“The  processings  of  sugar  .  .  .  from  sugar  beets  .  .  . 
to  which  proportionate  shares  .  . .  pertained”  is  used  in  the 
same  sense  as  “the  past  marketings  ...  of  each  such  per¬ 
son”,  namely,  as  a  standard  of  experience  rather  than  as 
a  quantity  of  sugar  sold  or  unsold  or  on  hand  in  the  form 
of  inventories. 

This  interpretation  was  recognized,  at  least  by  implica¬ 
tion^  in  the  Gay  Union  case \  wherein  the  court  said  at  page 
197: 


UllVi  IU  V.  >  iUClu  v 

an  actual  abilitv  to  market.”  _ _  __ 

...  -  .  -a»  O  ££  .K  H— 

Also  it  will  be  noted  that  the  word  “processings”  as 
used  ill  rOSTi , ,  processings 


i  Gay  Union  Corporation  v.  Wallace,  71  App.  D.  C.  3S2,  112  F.  (2d)  192. 


“of  sugar  or  liquid  sijgjir  from  sug^  beets  or  sugar  cane  to 
which  prop^rti&ruite  sh<^w^\imermined  pursuant  to  the 
proyisj>&  of"  sub^p£lon  (b)  of  Section  302  pertained  ”v 
Stfiee,  of  cQjtrg^f'no  determinations  of  proportionate  shares 
purs^^To  Section  302(b)  of  the  Act  wgf^  inade^rio'r  to 
•0*e  passage  of  the  Act  (or,  in  fact,  pri^r  tol93$J  it  is  mani 


fest  that  Congress  could  not  h 
“  processings’  ’ 


0 


dQiat  the  word 
should  include 


as  used 

inventories  since  such  ^^enforii^^uld  of  necessity  have 
represented  processing^  to^rhicn  proportionate  shares  did 
not  pertain.  _ ~0 _ _ 

Had  Congress  intended  that  inventories  should  be  desig¬ 
nated  as  a  standard,  it  seems  apparent  in  the  light  of  the  use 
of  that  word  in  other  sections  of  the  Act  it  would  have  so 
expressly  specified  in  section  205(a)  instead  of  requiring  its 
use  to  be  predicated  upon  the  uncertain  process  of  implica¬ 
tion.  This  is  particularly  true  in  a  statute  such  as  this, 
wherein,  because  of  the  restrictions  which  may  be  imposed, 
it  is  essential  that  the  standards  which  the  Secretary  is  au¬ 
thorized  to  use  be  expressed  with  sufficient  certainty  so  that 
those  who  process  and  market  sugar  may  be  definitely  ad¬ 
vised  in  order  intelligently  to  formulate  their  manufactur¬ 
ing  and  marketing  policies  in  accordance  with  the  Act.  The 
authority  to  use  inventories  as  a  factor  is  an  important  con¬ 
sideration  because  of  the  nullifying  effect  it  may  have  (and 
in  fact  did  have  in  the  instant  case)  upon  the  factor  of  past 
performance  measured  by  processings  and  marketings. 

In  this  connection  it  is  pertinent  to  observe  that  in  the 
administration  of  Section  205(a)  the  Secretary  of  Agricul¬ 
ture  has  consistently  used  the  factor  of  processings  (as  well 
as  marketings)  as  a  measure  of  past  performance  in  allot¬ 
ting  the  quotas  for  the  various  producing  areas  (Appellee’s 
brief,  footnote  23,  pp.  14-16).  In  alloting  the  1939  quota  for 
the  domestic  beet  sugar  area  this  was  done  notwithstanding 
the  fact  that  the  use  of  effective  inventories  as  a  factor  was 


urged  by  certain  of  the  processors  at  the  hearing  and  not¬ 
withstanding  the  fact  that  at  the  time  the  allotment  order 
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was  madp.  there  existed  at  that  time  a  wide  disparity  in 
the  effective  inventories  of  the  processors  receiving  allot¬ 
ments.  (Cons.  App.  205) 

Interveners  Amalgamated  Sugar  Company,  and  Utah- 
Idaho  Sugar  Co.  call  attention  hi  their  brief  to  the  circum¬ 
stance  that  the  word  “marketing”  is  qualified  by  the  word 
“past”,  while  “processings”  is  unmodified  by  any  such 
limiting  word.  This  distinction,  if  it  exists,  in  the  use  of 
language  appears  immaterial  since  of  necessity  processings, 
if  used  as  a  factor,  must  be  an  accomplished  fact  and  not 
in  futnro.  Furthermore,  the  processings  must  be  from 
sugar  beets  to  which  proportionate  shares  “pertained” 
which  clearly  denotes  use  in  the  retrospective  sense. 

Mention  has  been  made  in  the  several  briefs  of  Appellee 
and  Interveners  of  the  necessity  for  the  consideration  of 
inventories  in  connection  with  the  application  of  the  stand¬ 
ard  of  “ability  to  market”  and  the  determination  as  to 
whether  or  not  conditions  exist  as  specified  in  Section  205(a) 
which  require  the  Secretary  to  impose  marketing  allot¬ 
ments;  and  also  in  determining  the  amount  of  sugar  which 
can  be  sold  and  should  be  sold  during  a  current  calendar 
year.  The  use  of  inventories  in  these  respects  and  for  such 
purposes  is  limited,  and  pertinent  only  in  ascertaining  the 
supply  of  sugar  available.  The  consideration  of  inventories 
is  an  entirely  different  matter  from  the  use  thereof  in  de¬ 
termining  the  basis  for  distributing  the  quota,  or,  as  in  the 
instant  case,  where  the  factors  of  processings  and  market¬ 
ings  are  used  and  the  situation  does  not  require  the  con¬ 
sideration  of  the  ability  of  the  recipient  of  an  allotment  to 
market  such  allotment. 

The  method  of  alloting  the  quota  by  means  of  a  shifting 
of  the  burden  of  the  individual  inventories  from  one  proces¬ 
sor  to  another  was  not  contemplated  by  Section  205(a) 
and  the  use  of  inventories  as  a  standard  under  the  guise 
of  the  phrase  “processings  of  sugar  .  .  .  from  sugar  beets 
.  .  .  to  which  proportionate  shares  .  .  .  pertained”  does 
not  give  that  phrase  its  normal  and  usual  meaning  and 
should,  therefore  not  be  considered.  In  the  case  of  Old 
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Colony  B.  Co.  v.  Commissioner,  284  U.  S.  552,  560,  the  court 
said  in  construing  certain  language  in  the  Revenue  Act  of 


1921: 


“The  rule  which  should  be  applied  is  established  by 
many  decisions.  ‘The  legislature  must  be  presumed  to 
use  words  in  their  known  and  ordinary  signification.’ 
Levy's  Lessee  v.  McCartee,  6  Pet.  102,  110.  ‘The 
popular  or  received  import  of  words  furnishes  the  gen¬ 
eral  rule  for  the  interpretation  of  public  laws.’  Mail- 
lard  v.  Lawrence ,  16  How.  251,  261.  And  see  United 
States  v.  Buffalo  Gas  Co.,  172  U.  S.  339,  341;  United 
States  v.  First  Nat.  Ban 1c,  234  U.  S.  245,  258;  Caminetti 
v.  United  States,  242  U.  S.  470,  485  As  was  said  in 
Lynch  v.  Alworth-Stephens  Co.,  267  U.  S.  364,  370,  ‘the 
plain,  obvious  and  rational  meaning  of  a  statute  is  al¬ 
ways  to  be  preferred  to  any  curious,  narrow,  hidden 
sense  that  nothing  but  the  exigency  of  a  hard  case  and 
the  ingenuity  and  study  of  an  acute  and  powerful  in¬ 
tellect  would  discover.'  ” 

Intervener,  Great  Western  Sugar  Company,  as  heretofore 
stated,  raises  the  point  that  the  rescission  by  the  Secre¬ 
tary  of  the  Decision  and  Order  herein  appealed  from,  and 
the  fact  that  the  Sugar  Act  expires  on  December  31,  1941, 
makes  the  determination  of  this  case  on  its  merits  unneces¬ 
sary.  Appellant  respectfully  submits  that  in  view  of  the 
principles  enunciated  in  the  Gay  Union  case  (supra),  Ap¬ 
pellant  is  entitled  to  have  the  questions  herein  presented 
determined  even  though  in  the  circumstances  the  court  can¬ 
not  grant  the  specific  relief  prayed  for. 

CONCLUSION. 

Appellant  respectfully  submits  that  the  use  of  effective 
inventories  as  a  factor  by  the  Secretary  of  Agriculture  in 
his  Decision  and  Order  of  May  9,  1941,  is  neither  expressly 
authorized  by  the  Act  nor  is  the  authority  for  the  use 
thereof  implied  by  the  express  designation  of  either  or  both 
of  the  standards  of  processings  from  proportionate  shares 
or  past  marketings  in  Section  205(a).  Therefore  the  De- 


8 


cision  and  Order  is  void  and  should  be  reversed  since  the 
basis  used  in  making  such  allotment  does  not  comply  with 
the  standards  set  forth  in  Section  205(a)  of  the  Act. 

Respectfully  submitted, 

Henry  B.  Weaver, 

Tower  Building, 

Washington,  D.  C., 

Attorney  for  Appellant , 
SpreckeLs  Sugar  Company. 


Morrison,  Hohfeld,  Foerster, 
Shuman  and  Clark. 

Roland  C.  Foerster, 

Crocker  Building, 

San  Francisco,  California, 
Of  Counsel. 

October  9, 1941. 
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.  » 

Holly  Sugar  Corporation, 

— v. — 


Appellant, 


Claude  R.  Wickard,  Secretary  of  Agriculture, 


— and — 


Appellee, 


The  Great  Western  Sugar  Company,  Los  Alamitos 
Sugar  Company,  The  Amalgamated  Sugar  Com¬ 
pany,  Utah-Idaho  Sugar  Company,  American  Crys¬ 
tal  Sugar  Company,  Michigan  Sugar  Company, 


♦ 


Interveners. 


REPLY  BRIEF  FOR  APPELLANT 


Counsel  for  the  Secretary  of  Agriculture,  the  Appellee, 
have  apparently  abandoned  efforts  to  sustain  his  Order 
and  Decision  of  May  8,  1941  on  the  grounds  stated  in 
said  Decision.  Similarly,  they  have  discarded  the  State¬ 
ment  of  Facts  and  Grounds  for  Decision  of  the  Secretarv 
of  Agriculture  allotting  the  1941  Sugar  Quota  for  the 
Domestic  Beet  Sugar  Area  filed  on  July  23,  1941.  A  new 
theory  has  been  adopted — a  theory,  we  submit,  as  un¬ 
tenable  as  the  former  one. 

The  grounds  originally  put  forth  by  the  Secretary  to 
support  his  Decision  and  Order  of  May  8,  1941  are  con- 
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tained  in  that  portion  of  his  Decision  entitled  “Basis  of 
Allotment”  (R.*  pp.  238-240).  The  use  of  a  factor  other 
than  processings  of  sugar  beets  from  proportionate  shares 
and  past  marketings  was  sought  to  be  justified  in  the 
last  paragraph  in  the  division  “Basis  of  Allotment”.  An 
analysis  of  this  paragraph  plainly  shows  that  the  Secre¬ 
tary  was  reaching  beyond  Section  205  ( a )  and  was  heavily 
relying  upon  Section  302  of  the  Act  to  provide  authority 
not  found  in  Section  205  ( a ) .  The  Decision  speaks  in 
terms  of  “the  requirements  of  section  302  of  the  act, 
pertaining  to  the  establishment  of  proportionate  shares 
adequate  to  meet  the  quota  and  provide  a  normal  carry¬ 
over  inventory”  (R.  p.  239).  Consideration  was  given 
to  “the  burden  of  carryover  sugar”  ( R.  p.  240 ) .  Finding 
of  Fact  7  ( R.  p.  246 )  stresses  Section  302  of  the  Act  and  a 
normal  carryover  inventory.  And  in  his  Conclusions  the 

Secretarv  sanctions  the  use  of  inventories  as  a  factor 
* 

applicable  to  the  conditional  allotment  which  are  to  l>e 
“modified  so  as  to  adjust  inventories  in  the  direction  of 
normal,  as  required  by  section  302  of  the  act”  (R.  p. 
248).  In  his  Statement  of  Facts  and  Grounds  for  Decision 
of  July  23,  1941  (R.  pp.  252-257),  the  Secretary  also  in¬ 
voked  Section  302  to  sustain  his  authority.  This  Statement 
is  replete  with  arguments  in  support  of  his  Order  and  De¬ 
cision  based  on  Section  302. 

It  is  interesting  to  note  that  in  the  Summary  of  Argu¬ 
ment  contained  in  the  Brief  for  the  Appellee  Section  302 
is  not  even  mentioned.  And  on  page  31  of  Appellee’s  Brief 
is  a  repudiation  of  Section  302  as  authority  for  his 
action** : 


*  References  are  to  pages  of  the  Record  contained  in  the 
Consolidated  Appendix  to  Briefs. 

**  None  of  the  interveners  argues  that  Section  302  gives 
the  Secretary  authoritv  to  use  inventories  in  making 
marketing  allotments. 
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“The  assertion  of  the  appellants  that  the  Secre¬ 
tary  resorted  to  section  302  of  the  act  for  his  au¬ 
thority  to  make  use  of  effective  inventories  is  not 
borne  out  by  the  record.  The  Secretary  did  refer  to 
section  302  of  the  act.  In  doing  so,  he  did  no  more 
than  Congress  itself  did  in  prescribing  the  use  of  the 
factor  of  processings  from  proportionate  shares  in 
making  marketing  allotments.” 

This  repudiation  undoubtedly  took  place  after  atten¬ 
tion  was  directed  by  the  Appellants  to  the  Decision  of 
this  Court  in  Gay  Union  Cory.  v.  Wallace,  ct.  ah,  71  App. 
D.  C.  382, 383, 112  Fed.  (2d)  192, 193  ( 1940 ),  wherein  this 
Court  adopted  the  position  of  the  Secretary  of  Agriculture 
set  forth  on  page  14  of  his  brief  filed  in  that  case : 

“The  only  relevancy  to  this  case  of  the  provisions 
of  Title  III  relating  to  proportionate  farm  shares  is 
that,  as  stated  above,  the  processings  of  sugar  from 
such  shares  are  referred  to  in  Section  205(a)  of 
Title  II  of  the  act  relating  to  ‘Quota  Provisions/  as 
a  factor  to  be  taken  into  consideration  by  the  Secre¬ 
tary  in  the  establishment  of  marketing  allotments  of 
sugar.” 

It  is  now  argued  by  the  Appellee  that  he  had  authority 
to  use  inventories  in  his  formula  for  making  marketing 
allotments  among  processors  because  he  deemed  inven¬ 
tories  of  sugar  to  be  an  essential  element  of  processings 
from  proportionate  shares  and  past  marketings.  His 
position  is  summarized  at  page  25  of  Appellee's  Brief: 

“Inventories  are  a  derivative  of  processings  from 
previous  crops  and  marketings  in  prior  years *  and 
are,  therefore,  an  essential  element  in  a  full  considera- 


*  Italics  in  this  Brief  are  ours  unless  otherwise  noted. 
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tion  of  processings  from  proportionate  shares  and 
past  marketings.  Thus,  the  allotments  in  this  case 
were  made  solely  on  the  basis  of,  and  in  accordance 
with,  the  provisions  of  section  205(a)  of  the  act.” 

On  page  2S  of  Appellee's  brief  it  is  stated : 

‘‘In  considering  processings  from  proportionate 
shares  and  past  marketings,  the  Secretary  also  gave 
consideration  to  what  he  deemed  to  be  an  essential 
element  of  these  factors,  namely,  inventories  of  sugar 
at  the  beginning  of  the  marketing  year.  In  consider¬ 
ing  inventories  in  this  manner,  the  Secretary  was  act¬ 
ing  within  the  authority  granted  to  him  by  section 
1  205(a)  of  the  act.  Inventories  are  a  derivative  of 
processings  from  previous  crops  and  marketings  in 
i  prior  years.  They  constitute  an  essential  element  in 
the  factors  of  processings  and  past  marketings.  As 
heretofore  stated,  the  amount  of  sugar  carried  over 
from  the  preceding  year  was  the  controlling  con¬ 
sideration  in  determining  the  necessity*  for  allot¬ 
ments.  The  supply  of  sugar  carried  over  from  one 
year  to  another  is,  therefore,  inextricably  tied  up 
with  the  factors  of  processings  and  past  marketings. 
Consequently,  inventories  are  a  proper  subject  for 
consideration  by  the  Secretary  in  connection  with 
his  consideration*  of  processings  from  proportionate 
shares  and  past  marketings.” 

Thus  Appellee’s  present  argument  comes  to  this:  Al¬ 
though  inventories  are  not  specifically  mentioned  as  a 
standard  in  Section  205(a),  Congress  nevertheless  in¬ 
tended  the  Secretary  to  have  authority  to  consider  in¬ 
ventory  positions  in  making  marketing  allotments  for  the 
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reason  inventories  represent  the  resultant  of  all  prior 
processings  less  all  past  marketings. 

This  in  substance  was  the  theory  put  forward  by  the 
witness  Cottrell*  on  behalf  of  Amalgamated  Sugar  Com¬ 
pany  at  the  hearings  in  January,  1941  (R.  47,  50). 

The  questioning  of  Mr.  Cottrell  by  the  Presiding  Officers 
indicated  scepticism,  to  say  the  least,  of  the  validity  of  his 


*  At  the  hearings  Mr.  Cottrell  argued  for  the  use  of 
inventories  as  a  factor  on  the  ground  that  the  inventory 
of  a  company  at  any  particular  point  of  time  is  the  final 
resultant  of  all  marketings  and  all  processings  (R.  39). 
The  basis  of  his  theory  was  repeatedly  stated  (R.  47) : 

“It  is  the  fact  that  the  effective  inventory  is  the 
significant  resultant  of  all  prior  processing  in  (sic) 
[and]  all  previous  marketings  *  *  *  .  ” 

He  emphasized  this  argument  (R.  47) : 

“  *  *  *  all  processings  and  all  marketings,  regard¬ 
less  of  the  policy  [sales  policy]  of  the  company  in 
any  one  year,  have  resulted  in  this  final  figure,  the 
effective  inventory.” 

Mr.  Cottrell’s  theory  was  further  developed  in  his  exam¬ 
ination  by  Presiding  Officer  Bagwell  (R.,  pp.  49-50) : 

“Q.  *  *  *  You  said  you  thought  effective  inventory 
was  important,  because  it  was  simply  sort  of  a  re¬ 
sultant  from  the  past  marketings  and  past  proc¬ 
essings.  It  seems  to  me  that  your  inventory  is  not 
the  resultant  of  past  marketings,  but  past  ‘not’ 
marketings.  That  is,  I  don’t  quite  see  how  you  tie 
up  effective  inventory  with  past  marketings.  A. 
Well,  perhaps  I  could  answer  that  best  from  a  purely 
arithmetical  standpoint,  that  inventory  on  hand 
January  1st,  1941,  is  the  actual  resultant.  If  you 
were  to  take,  go  clear  back  to  the  beginning  of  the 
record  and  bring  forward  processings  and  market¬ 
ings,  deducting  the  marketings  from  the  processings, 
you  would  arrive  at  the  effective  inventory  January 
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theory*.  Certainly,  the  Presiding  Officers,  in  their  pro¬ 
posed  Findings,  Conclusions  and  Order  (R.  219-234)  did 
not  embrace  Mr.  Cottrell's  theory.  Neither  did  the  Sec- 


lst.  1941.  so  that  whether,  Mr.  Bagwell,  you  believe 
that  a  company,  by  reason  of  its  failure  to  market 
thereby  has  a  larger  inventory,  I  infer  that  from 
your  question — 

Q.  Yes.  A.  That  is  not  the  significant  point.  The 
significant  point  is  that  it  is  the  resultant,  actual, 

!  arithmetically,  of  all  prior  processings  and  prior 
marketings ” 

Mr.  Wilds  of  the  American  Crystal  Sugar  Company 
also  favored  the  use  of  effective  inventories  as  a  factor 
in  making  marketing  allotments,  testifying  that  the  in¬ 
ventory  of  the  American  Crystal  Sugar  Company  on 
January  1,  1941  reflected  its  production  and  marketings 
over  a  number  of  years  past  (R.  147). 


*  Presiding  Officer  Nicholson  asked  (R.  50) : 

“Q.  Why  should  not  one  use  the  direct  figures, 
then,  Mr.  Cottrell,  rather  than  a  resultant  figure,  as 
you  term  the  effective  inventory?  A.  Your  question 
is  why  not  use  the  effective  inventory  alone? 

Q.  No,  why  not  abandon  the  effective  inventory  and 
use  the  things  out  of  which  it  resulted,  namely,  the 
processing  and  marketings?  A.  I  don't  consider  that 
the  processings  and  marketings  going  way  back  into 
history  are  significant  to  the  extent  that  the  effective 
inventory  is. 

Inventory  is  very  significant.  It  is  the  problem 
that  each  of  us  has  to  face  from  now  until  new  suarar 
is  on  the  market  in  1941,  so  that  I  feel  that  it  should 
have  recognition  in  the  formula,  but  I  don't  believe  it 
should  have  recognition  by  itself,  and,  therefore,  these 
other  measures  of  past  marketings  and  processings 
have  been  included  as  factors.7* 
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retary  in  his  Order  and  Decision  which  was  an  adoption  of 
the  proposals  of  the  Presiding  Officers  (R.  219-234). 
Nor  did  he  advance  such  a  theory  in  his  Statement  of 
Facts  and  Grounds  for  Decision  ( R.  251-259 ) . 


Presiding  Officer  Bagwell  inquired  (R.  50-51)  : 

*‘Q.  The  thing  that  seems  to  bother  me  is  that  the 
past  marketing  standard  is  used  to  give  you  credit 
for  what  you  have  done  in  the  past,  and  yet  if  that 
is  down  and  you  throw  in  effective  inventory  to  bring 
you  up,  when  you  average  effective  inventory,  you 
sort  of  raise  yourself  up  for  having  failed  to  market — 
not  necessarily  from  having  failed  to  market,  but  be¬ 
cause  you  marketed  a  relatively  low  quantity  of  sugar 
in  193S,  1939  and  1940.  A.  May  I  ask  you  a  question, 
Mr.  Bagwell?  Would  you  then  recommend  that  past 
marketings  alone  be  a  factor,  and  ignore  the  final 
result  here  of  effective  inventory? 

Q.  I  can’t  answer  any  question.  The  thing  that 
is  bothering  me  is  that  you  use  past  marketings,  and, 
of  course,  the  Act  says  past  marketings  with  the 
obvious  purpose  of  giving  the  person  with  a  good 
marketing  history,  if  that  standard  is  used,  more 
allotment  than  the  person  with  a  poor  marketing 
history.  A.  Yes. 

Q.  Now,  take  a  person  whose  marketings  have  been 
down,  but  because  of  that  fact  his  inventories  are 
bound  to  be  up,  and  assuming  processings  have  been 
going  along  at  a  usual  rate.  Now,  you  throw  in  the 
inventor}*  to  offset  his  poor  past  marketing  perform¬ 
ance.  A.  I  question  the  use  of  that  word  ‘poor’  be¬ 
cause  we  have  been  under  control,  where  our  option 
on  sales  policy  was  at  least  limited,  but  I  see  the 
point  you  are  making,  and  I  feel  that  it  is  not  im¬ 
proper  to  adjust  that  history  of  past  marketings  by 
use  of  the  effective  inventory.  I  agree  with  you  that 
the  inventory,  the  effective  inventory,  would  tend  to 
correct  that  low  record.” 
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It  seems  fair  to  say,  therefore,  that  the  Appellee  has 
been  forced  to  retreat  from  Section  302  to  a  position  that 
he  and  his  assistants  declined  to  take  in  the  first  in¬ 
stance,  namely,  that  authority  for  use  of  inventories  as 
a  factor  is  to  be  found  in  Section  205(a)  itself  for  the 
reason  that  the  inventory  of  a  company  on  January  1, 
1941  was  the  resultant  of  all  its  prior  processings  less 
all  of  its  past  marketings. 

Even  assuming  for  the  sake  of  argument  that  where 
past  processings  and  past  marketings  are  expressly 
named  as  standards,  the  use  of  inventories  as  a  standard 
would  be  permitted  by  implication  (which  we  deny),  nev¬ 
ertheless.  such  a  theory  cannot  survive  the  express  lan¬ 
guage  of  Section  205(a).  Though  Section  205(a)  per¬ 
mits  the  Secretary  to  consider  all  past  marketings,  it 
does  not  permit  him  to  consider  all  processings.  Section 
205(a)  expressly  provides  that  only  those  processings  to 
which  proportionate  shares  pertained  can  be  considered. 
Proportionate  shares  have  pertained  to  processings  only 
since  1937.  Processings  prior  thereto  are  thus  automati¬ 
cally  eliminated  by  the  express  terms  of  Section  205(a). 
Appellee's  theory  must  fall  because  it  is  premised  on 
the  proposition  that  the  inventory  of  each  processor  on 
January  1.  1941  represented  the  result  of  the  accumu¬ 
lated  difference  between  all  processings,  even  those  to 
which  proportionate  shares  did  not  pertain  (i.e.  those 
prior  to  1937)  and  all  past  marketings.  If  processings 
to  which  no  proportionate  shares  pertained  cannot  be 
used  as  a  standard,  certainly  such  processings  cannot  be 
considered  indirectly  through  the  use  of  any  resultant  or 
derivative  therefrom. 

Had  the  Congress  in  1937  intended  the  Secretary  to 
use  i  inventories  as  a  factor  in  making  the  marketing  al¬ 
lotments  on  any  such  theory  as  the  Appellee  now  puts 
forward,  it  would  never  have  restricted  the  processings 
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to  be  considered  to  only  those  processings  to  which  pro¬ 
portionate  shares  pertained.  The  basic  fallacy  of  the  Ap¬ 
pellee's  and  the  Interveners’  arguments  in  support  of 
their  theory  is  that  they  have  overlooked  the  fact  that 
processings  as  used  in  Section  205(a)  are  not  unlimited 
or  unmodified.  For  example,  see  page  6  of  Brief  of  the 
Interveners  the  Amalgamated  Sugar  Company  and  the 
Utah-Idaho  Sugar  Company  where,  after  a  quotation 
from  the  pertinent  portion  of  Section  205(a)  it  is  stated: 

“Please  note  that  ‘marketings’  in  the  above  quota¬ 
tion  is  limited  and  modified  by  the  word  ‘past’  while 
‘processings’  is  unmodified  by  any  limiting  word.” 

This  statement  was  made  in  the  face  of  the  modifying 
clause  limiting  processings  to  those  to  which  propor¬ 
tionate  shares  pertained.  The  Intervener  American  Crys¬ 
tal  Sugar  Company  makes  the  same  error  (and  thus  un¬ 
dermines  its  own  theory)  as  illustrated  by  one  of  the 
concluding  arguments  in  its  Brief  (pp.  13-14) : 

“Section  205(a)  is  the  only  section  in  which  both 
the  terms  ‘processings’  and*  ‘marketings’  are  enumer¬ 
ated.  As  we  have  hereinbefore  pointed  out  effective 
inventory  is  the  result  or  etfect  of  processings  and 
marketings.  In  order,  therefore  properly  to  consider 
‘processings*  and  ‘marketing*  and  to  give  proper 
weight  to  each  of  these  factors,  it  was  absolutely 
essential  to  consider  effective  inventories.  Both  these 
factors  having  been  expressly  inserted  in  the  Act,  it 
was  unnecessary  and  would  have  been  surplusage  to 
add  the  term  ‘effective  inventory’.” 

Had  American  Crystal  given  full  recognition  to  the 
fact  that  the  factor  of  processings  was  restricted  to  proc- 
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essings  from  proportionate  shares,  it,  on  its  own  reason¬ 
ing,  would  have  been  forced  to  a  conclusion  contrary  to 
that  quoted  above.  If  Congress  had  intended  to  authorize 
the  Secretary  to  use  inventories,  effective  or  otherwise,  as 
a  standard,  the  addition  of  the  term  “effective  inventory” 
would  not  have  been  surplusage,  but  a  necessity — this  on 
American  Crystal's  own  theory  that  its  inventory  reflects 
its  processings  and  marketings  over  a  number  of  years 
past  (R.  147)  and  would,  therefore,  result,  in  part  at 
least,  from  processings  to  which  proportionate  shares  did 
not  pertain. 

It  has  also  been  argued  that  in  using  the  word  “proces¬ 
sings”  the  Congress  intended  not  the  performances  of 
processors  in  producing  or  manufacturing  sugar  from 
sugar  beets  in  the  quantitative  sense  but  the  commodity 
produced,  namely,  the  sugar  itself,  including  unmarketed 
sugar  or  “inventory”.  This  play  on  words  may  be  re¬ 
duced  in  simple  language  to  the  following  equation: 


processings  =  sugar  = 


(marketed  sugar 
(unmarketed  sugar 


=  inventory 


Thus  the  conclusion  is  reached  that  inventory  sugar  comes 
within  the  definition  of  processings  ( Brief  of  Interveners 
Amalgamated  and  Utah-Idaho  Sugar  Company,  p.  3).  On 
page  11  of  that  Brief  it  is  argued: 

“Sugar  described  as  ‘effective  inventory*  can,  with 
accuracy,  be  described  as  ‘unmarketed  processings 
of  sugar  from  sugar  beets  to  which  proportionate 
shares  pertained'. 

It  will  be  seen  that  effective  inventories  are  not 
something  foreign  to  the  considerations  permitted  the 
Secretary.  They  are  processings *  in  exactly  the  same 
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sense  as  any  other  sugars  are  processings.  They  are 
the  unmarketed  processings  and  all  other  processings 
are  the  marketed  processings.” 

If  the  word  “processings”  was  intended  by  the  Congress 
to  mean  sugar  itself,  why  did  the  Congress  speak  of 
“processings  of  sugar”?  The  word  “processings”  must 
have  a  meaning  other  than  sugar  itself,  otherwise  either 
“processings**  or  “sugar”  would  have  been  surplusage.* 
Furthermore,  if  “processings”  mean  “sugar”  whether 
marketed  or  unmarketed,  why  did  the  Congress  insert 
“past  marketings”  as  a  separate  standard?  This,  too, 
would  be  mere  surplusage  if  the  standard  “process¬ 
ings”  meant  sugar.  The  mere  fact  that  the  Congress  wrote 
into  Section  205(a)  the  standard  of  “past  marketings” 
and  expressed  the  other  factor  in  terms  of  “processings 
of  sugar”  completely  negatives  any  intention  on  the  part 
of  the  Congress  to  include  in  the  meaning  of  “processings 
of  sugar”  the  commodity  sugar  itself. 

The  plain  and  ordinary  meaning  of  the  phrase  “process¬ 
ings  of  sugar"  means  the  manufacturing  performances  of 
processors  in  transforming  sugar  beets  or  sugar  cane 
into  sugar  or  liquid  sugar.**  Processings  is  a  verbal 
noun  (derived,  of  course,  from  the  verb  “to  process”) 
describing  results  in  terms  of  operations,  wholly  apart 


*  “No  rule  of  statutory  construction  has  been  more 
definitely  stated  or  more  often  repeated  than  the  cardinal 
rule  that  significance  and  effect  shall,  if  possible,  be 
accorded  to  every  word.”  Ex  Parte  Public  National  Bank 
of  New  York ,  278  U.  S.  101,  104,  73  L.  Ed.  202  (1928). 
See  also  Allen  v.  Louisiana,  103  U.  S.  80,  84-85,  26  L.  Ed. 
318  (1SS0)  ;  Parish  v.  MacVeagh,  214  U.  S.  124,  135,  53 
L.  Ed.  936  (1909). 

**  In  the  construction  of  a  statute  it  is  fundamental 
that  words  must  be  given  their  ordinary  meaning;  and 
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from  the  finished  product.  In  Section  205(a)  it  is  solely 
used  as  a  measure  of  historical  operating  experience. 
Such  was  the  meaning  intended  by  the  Congress  in 
establishing  a  standard  measuring  the  past  performances 
of  processors  in  manufacturing  sugar  from  sugar  beets 
to  which  proportionate  shares  pertained.  Such  has 
been  the  administrative  construction  of  the  Secretary 
of  Agriculture  in  making  marketing  allotments  of  the 
quotas  for  the  various  producing  areas  (Appellee's  Brief, 
pp.  14-10,  footnote  23 ) . 

The  words  “the  processings  of  sugar  *  *  *  from  sugar 
beets  *  *  #  to  which  proportionate  shares  #  *  *  pertained,” 
used  as  they  are  in  Section  205(a)  in  the  sense  of 
operating  performances  cannot  include  within  their  mean¬ 
ing  inventories,  effective  or  otherwise,  and  this  no  casuis¬ 
try  can  change.  The  inventory  of  a  company  is  nothing 
more  than  stock  or  sugar  on  hand.  But  the  marketing 
allotment  of  a  company  should  be  determined  pursuant 
to  Section  205(a)  from  its  record  of  processings  from 
proportionate  shares  and  past  marketings  regardless  of 
the  unsold  sugar  the  company  may  have  stored  in  its 
warehouses. 

The  tortuous  attempts  to  read  inventories  into  Section 
205(a)  as  a  factor  to  be  considered  in  making  marketing 
allotments  all  fall  short  of  explaining  why,  if  the  Con¬ 
gress  intended  to  authorize  the  Secretary  to  consider 
inventories  in  allocating  quotas,  the  term  was  not  ex¬ 
pressly  written  into  the  statute.  Indeed  the  very  theories 
advanced  in  such  attempts,  upon  analysis,  demonstrate 


every  word  given  effect.  Patter  non  v.  L.  <t-  X.  Railroad, 
269  U.  S.  1,  11,  70  L.  Ed.  131  (1925).  Duehaij  v.  District 
of  Columbia,  25  App.  D.  C.  434  (1905),  certiorari  denied 
198  U.  S.  5S6,  49  L.  Ed.  1174. 
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that  any  such  use  of  inventories  violates  the  express 
wording  of  the  law. 

Although  it  is  true  that  by  order  dated  September  20, 
1941  the  Acting  Secretary  of  Agriculture  has  rescinded 
all  beet  sugar  marketing  allotments  for  the  year  1941 
(0  Fed.  Reg.  4836),  nevertheless  we  respectfully  request 
this  Court  to  determine  the  question  of  statutory  construc¬ 
tion  involved  in  this  appeal  on  the  authority  of  its 
decision  in  Gay  Union  Corp.  v.  Wallace ,  et  al .,  71  App. 
D.  C.  382,  112  Fed.  (2d)  192  (1940). 

CONCLUSION. 

For  the  reasons  set  forth  in  this  reply  brief  and  its 
main  brief,  Holly  urges  this  Court  to  construe  Section 
205(a)  according  to  the  plain  and  natural  meaning  of  its 
language  and  in  accordance  with  the  plain  intendment  of 
the  Congress  by  eliminating  once  and  for  all  any  possible 
consideration  of  inventories,  effective  or  otherwise,  in  the 
making  of  marketing  allotments. 

Dated,  October  9,  1941. 

Respectfully  submitted, 

Covington,  Burling,  Rublee,  Acheson  &  Shorb, 
Union  Trust  Building,  Washington,  D.  C.. 
Attorneys  for  Appellant, 

Holly  Sugar  Corporation. 

Edwin  Foster  Blair, 

20  Exchange  Place, 

New  York,  N.  Y. 

Of  Counsel. 


